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Consolidation (Art. 4(1)) 
– 2012 Revision: 

• Consultation also with any confirmed arbitrator. 
• Explicit rule that the new case shall be consolidated with the 

pending arbitral proceedings. 
• Parties are deemed to have waived their right to designate an 

arbitrator. 
• Arbitration Court may revoke the appointment and confirmation 

of arbitrators. 
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Consolidation (Art. 4(1))  
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Consolidation (Art. 4(1)) 
– Requirements: 

• Arbitration which is pending under the Swiss Rules. 
• A notice of arbitration is submitted: 

– between the same parties; 
– between parties not identical to the parties in the pending 

arbitration (≠ Art. 11 SCC; Art. 10 ICC: only if parties so agree or all claims are 
made under the same arbitration agreement). 

• Competence of the Arbitration Court. 
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Consolidation (Art. 4(1)) 
– Decision on joinder requests: 

• Consultation with the parties and any confirmed arbitrator. 
• Taking into account all relevant circumstances: 

– The link between the cases. 
– The status of the pending arbitral proceedings. 
– The compatibility of the arbitration agreements (seat of the 

arbitration, number of arbitrators, language of the arbitration). 
– Consolidation of arbitral proceedings having their seat in different 

cities should be possible so long as the lex arbitri remains the 
same. 

– Applicability of expedited procedure. 
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Consolidation (Art. 4(1)) 
– Decision on joinder requests: 

• Consent of the parties is not required. 
• Practice shows: 

– Consolidation was ordered only in limited and justifiable 
circumstances. 

– Consolidation was ordered only if endorsed by the parties 
concerned.  

– It can be expected that the Arbitration Court will continue to adopt a 
restrictive approach. 

• In case of a positive decision: New case is consolidated with the 
pending arbitral proceedings. 
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Consolidation (Art. 4(1)) 
– Constitution of arbitral tribunal: 

• Main concerns: 
– Equal treatment of parties with regard to the composition of the 

arbitral tribunal. 
– In multi-party arbitrations, in case of a three-member arbitral 

tribunal, each party, or group of parties, has the right to designate 
an arbitrator (Art. 8(4)). 

– If the arbitral tribunal in the first proceedings was already 
constituted, the parties in the second arbitration will not have any 
say in the arbitral tribunal’s composition. 



www.swissarbitration.org 

Consolidation (Art. 4(1)) 
– Constitution of arbitral tribunal: 

• Approach taken by the Swiss Rules: 
– In case of consolidation, the parties to all proceedings are deemed 

to have waived their right to designate an arbitrator. 
– The Arbitration Court may revoke the appointment and confirmation 

of arbitrators and apply the provisions on the composition of the 
arbitral tribunal. 

– The validity of the waiver under Art. 4(1) is governed by the lex 
arbitri. It is expected to be valid under Swiss law as long as 
principle of equality is respected. 
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Joinder (Art. 4(2)) 
– 2012 Revision: 

• Relatively limited modifications. 
• The Working Group did not intend to change the substance of 

the provision. 
• The changes were inspired by Art. 17(5) UNCITRAL Rules 2010. 
• “One or more third persons” instead of “a third party”: 

– More than one additional third person can be joined. 
– The third person to be joined is not a party to the proceedings. 
– The joined third person does not necessarily become a proper 

party to the proceedings. 
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Joinder (Art. 4(2)) 
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Joinder (Art. 4(2)) 
– Competence of the arbitral tribunal. 
– Requirements: 

• Arbitration between A and B pending under the Swiss Rules. 
• Request that one or more third persons participate in the 

arbitration (1) by one or more third persons or (2) by a party to 
the pending arbitral proceedings. 

• Consultation of all of parties, including the person or persons to 
be joined. 

• Taking into account all relevant circumstances. 
• No time restriction (≠ Art. 7 ICC: until the confirmation or appointment of any 

arbitrator). 
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Joinder (Art. 4(2)) 
– Form of participation: 

• Art. 4(2) is intended to cover the full spectrum of potential ways 
of third-person participation. 

• It is not required that the third person to be joined: 
– is a party to the arbitration agreement; 
– becomes a proper party to the proceedings (≠ Art. 7 ICC).  

• Some forms of participation do not require an arbitration 
agreement: 
– “Side intervention” (Nebenintervention, intervention accessoire). 
– Third-party practice (US), vouching-in (common law), amicus 

curiae. 
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Joinder (Art. 4(2)) 
– Joinder as a proper party (claimant or respondent): 

• Consent required: 
– Article 4(2) cannot serve as a substitute for the consent of either the 

parties to the arbitration or the third person. 
– The arbitral tribunal cannot order a joinder without the consent 

• of the person to be joined (if the request is made by one of the 
original parties to the arbitration); or  

• of the original parties to the proceedings (if the request is made 
by a third person). 
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Joinder (Art. 4(2)) 
– Joinder as a proper party (claimant or respondent): 

• Consent required: 
– If the third person is a party to the same arbitration agreement that is 

binding all parties to the pending proceedings, the prevailing view is 
that the third person (as well as the other parties) must be 
considered as having implicitly agreed to a possible joinder. 

– In cases where there are multiple related contracts containing 
identical (or compatible) arbitration agreements which all refer to 
Swiss Rules, the arbitral tribunal will have to determine, taking into 
account the circumstances of the case, whether it can be assumed 
that all parties (including the third person) consented, at least 
implicitly, to submit the whole dispute to one single arbitral tribunal. 
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Joinder (Art. 4(2)) 
– Joinder as a proper party (claimant or respondent): 

• No basis for jurisdiction: 
– The provision only sets out the procedural framework for joining a 

third person to a pending proceeding. 
– It does not itself create a jurisdictional basis over the third person 

or persons concerned.  
– Upon a request for joinder of an additional claimant or respondent, 

the arbitral tribunal must decide whether the third person to be 
joined is (or can be regarded as) a party to the arbitration 
agreement forming the basis of the proceedings.  

– This may entail an analysis whether the arbitration agreement 
should be extended to a non-signatory. 
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Joinder (Art. 4(2)) 
– Joinder as a proper party (claimant or respondent): 

• There must be identical or compatible arbitration clauses, all 
referring to the Swiss Rules. Otherwise, a joinder as a party is 
not possible.  

• A third person cannot, as a rule, be forced to join the arbitration 
as an additional party against its will if the arbitral tribunal is 
already constituted, given that it did not have opportunity to 
participate in the constitution of the arbitral tribunal.  
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Set-off (Art. 21(5)) 
– Not affected by the 2012 Revision. 
– Art. 21(5) explicitly grants the arbitral tribunal the 

jurisdiction to hear set-off defences (≠ Art. 21(3) UNCITRAL 2010, 
which requires jurisdiction). 

– The jurisdiction is given even if the relationship out of 
which the defence arises is: 
• not covered by the arbitration agreement; or 
• is covered by another arbitration agreement or forum-selection 

clause. 

– «Le juge de l'action est le juge de l'exception.» 
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Interim measures (Art. 26) 
– 2012 Revision: 

• Emancipation from the UNCITRAL Rules. 
• Partial renumbering of the paragraphs. 
• New competences of the arbitral tribunal: 

– to modify, suspend or terminate an interim measure it has granted; 
– to issue preliminary orders; 
– to rule on claims for compensation of any damage caused by an 

unjustified interim measure or preliminary order. 
• Completion of no-waiver provision. 
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Interim measures (Art. 26) 
– Parallel competences: 

• Competence of the arbitral tribunal (Art. 26(1)). 
• Submission to the Swiss Rules is no waiver of the right to submit a 

request for interim measures to a judicial authority (Art. 26(5)). 
• A request for interim measures addressed to a judicial authority is 

not incompatible with the arbitration agreement, or a waiver 
thereof (Art. 26(5)). 
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Interim measures (Art. 26) 
– Requirements for issuing interim measures: 

• They are not set out in Art. 26 (≠ Art. 26(3) UNCITRAL 2010).  
• Usually, they will be : 

– prima facie jurisdiction;  
– prima facie evidence of a risk of irreparable harm or injury; 
– such harm or injury are imminent (urgency requirement); 
– reasonable chance of success on the merits; and  
– the requesting party provides appropriate security. 

• The interim measures must be necessary or appropriate (which 
includes a test of proportionality). 
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Interim measures (Art. 26) 
–  Content of interim measures:  

• Art. 26(1) does not restrict in any way the content of the measures 
to be ordered. 

• There is no list of possible interim measure (≠ Art. 26(3) UNCITRAL 2010). 
• There are four main types of interim measures: 

– Preserving or restoring the status quo. 
– Prevention of current or imminent harm. 
– Facilitating or ensuring the enforcement of a future award. 
– Facilitating the conduct of arbitral proceedings. 

• Positive performance, omission of certain actions, in very 
exceptional cases provisional compliance with the main request.  
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Interim measures (Art. 26) 
– Modification, suspension and termination of interim 

measures:  
• The arbitral tribunal may exercise this competence at any time. 
• Possible scenarios: 

– Relevant circumstances have changed. 
– An interim measure was unjustified. 
– The purpose was reached and it has become unnecessary. 

• Only measures granted by the arbitral tribunal itself, not by 
another arbitral tribunal or a state court. 

• Application from any party or, in exceptional cases and with prior 
notice, on the arbitral tribunal’s own motion. 
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Interim measures (Art. 26) 
– Form of decision: interim award or order. 
– The arbitral tribunal may order the provision of appropriate 

security. 
– Competence to rule on claims for compensation: 

• Limited to the issue of jurisdiction (≠ Art. 26(8) UNCITRAL, which also deals with 

the issue of liability).  
• Only for damage caused by an unjustified interim measure. 
• Only during the existing proceedings. 
• Exclusive jurisdiction during the existing proceedings. 
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Interim measures (Art. 26) 
– Preliminary Orders (Art. 26(3)): 

• Ruling before the request for interim measures was communicated 
to any other party (and before any other party was heard). 

• Only in exceptional circumstances. Two main situations: 
– Particular urgency. 
– Risk of frustration. 

• Only in the form of a preliminary order (no interim awards). 
• Request must be communicated at the latest together with the 

preliminary order. 
• The other parties (to the proceedings) must immediately (“as soon 

as feasible”) be granted an opportunity to be heard.  
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Thank you!  
 
Contact: 
Dr. Christian Oetiker LL.M., VISCHER Ltd. 
Aeschenvorstadt 4, P.O. Box 526, 4010 Basel, Switzerland 
T: +41 58 211 33 00 
F: +41 58 211 33 10 
E: coetiker@vischer.com 
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