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Abstract 

In its decision no. I ZR 208/12 of September 12, 2013, the German Federal Court of Justice held 

that it constitutes an act of unfair competition to provide an online tool allowing website users to 
generate an e-mail containing a recommendation of said website.

Although there is no specific case law in Switzerland, Swiss Law tends to take up a more liberal 
approach on "tell a friend" tools in online advertising (the "tool[s]") compared to German Law.

Legal framework

Art. 3 para. 1 letter o of the Swiss Federal Act on Unfair Competition ("AUC") provides that 
unfair competition is committed by anyone who sends or induces someone else to send mass 
advertisement that is not directly connected to a requested content by means of 

telecommunication, without (i) the prior consent of the customer, (ii) the indication of the sender 
or (iii) the indication of an easy to use and cost-free way to refuse.

Swiss Federal Data Protection Law generally requires the respective person's consent for the 
processing of personal data.

Applicability of AUC is questionable 

Whoever "tells a friend" of a certain product, intends to leave a personal message (with a 
recommendation of a product) to someone else, rather than to act for commercial reasons. 

Therefore, it is questionable whether the AUC is at all applicable on the use of a tool.

No infringement of art. 3 para. 1 letter o AUC

Provided the AUC is applicable, there are some good arguments against an infringement of art. 3 

para. 1 letter o AUC:

(1) No "mass advertisement"

The "tell a friend" e-mail (the "e-mail") rather qualifies as "individual advertisement" than as 
"mass advertisement," provided however that one cannot misuse the tool for the purpose of bulk 

mailing.

(2) "prior consent of the customer"

Since the e-mail does not only contain an advertising element, but also a personal message to the 
recipient, the requirement for the customer's consent has to be less stringent. As long as the 

e-mail's personal element prevails, one can assume the recipient's implicit consent to the e-mail.
Further, in case the recipient only receives a link to a certain product, but would have to click on 
the respective link in order to see the product details, one can argue that the recipient consents to 

this e-mail as soon as he clicks on said link.



Potential Data Protection infringement

Gathering and processing of addresses is relevant under the angle of data protection law. If an 
e-mail address allows the identification of a certain person, said address constitutes "personal 
data" according to the Swiss Federal Data Protection Act ("DPA"). If said e-mail address is not 

generally known, gathering and processing of such addresses without the recipient's prior consent 
would infringe the DPA.

How to "tell a friend" compliant with Swiss Law

In order to provide a "tell a friend" functionality compliant with Swiss Law, the person in charge 
of the tool should

• make sure that this tool cannot be misused for the purpose of bulk mailing (e.g. by 
limitation of the number of potential recipients of an e-mail; by implementing a captcha 

functionality and by asking the sender to write e-mails to recipients that agree to the receipt 
of such e-mails only);

• make sure that the e-mail's personal element (compared to its advertising element) prevails 

(e.g. by indicating that the e-mail is sent in the name of the recommending person rather 
than in the name of the person in charge of the tool; by enabling the sender to leave a 

personal message in the e-mail and by displaying the details of the recommended product 
only upon the recipient's click on the product link) and

• refrain from gathering and processing of e-mail addresses that allow the identification of a 

certain person without this person's prior consent.


