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Prerequisites for attachment - an overview*

1. Debtor
without
permanent
residence

2. Debtoris
a fugitive

3. Debtor in
transit

4. Debtor
without
residence in
Switzerland

Legal basis

art. 271 (1) no. 1
DEBA

art. 271 (1) no. 2
DEBA

art. 271 (1) no. 3
DEBA

4. Debtor without
residence in
Switzerland

Grounds for
attachment

Attachment
debtor has no
permanent
residence in
Switzerland or
abroad.

Attachment
debtor has an in-
tention to evade
his obligations.

Attachment
debtoris, e.qg.,
a trade show
exhibitor.

No debt collection
forum per art. 46
et seq. DEBA in
Switzerland.

Attachment
claim, assets?

a) Unsecured
attachment
claim, art. 271
(1) and (2) DEBA,
b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(2) DEBA.

a) Unsecured
attachment
claim, art. 271
(1) and (2) DEBA,
b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(1) DEBA.

a) Due and un-
secured attach-
ment claim, art.
271 (1) DEBA,

b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(1) DEBA.

a) Due and un-
secured attach-
ment claim, art.
271 (1) DEBA,

b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(1) DEBA.

c) Sufficient con-
nection between
the claim and
Switzerland or
presence of an
acknowledgment
of debt.

Standard of
evidence

Prima facie evi-
dence, art. 272
(1) DEBA.

Prima facie evi-
dence, art. 272
(1) DEBA.

Prima facie evi-
dence, art. 272
(1) DEBA.

Prima facie evi-
dence, art. 272
(1) DEBA

Miscella-
neous

This ground for
attachment is
rarely invoked.

This ground for
attachment is
hard to expound
and rarely
invoked.

This ground for
attachment is
rarely invoked.

Prior to the
revision as of
1/1/2011, this
was the most
common ground
for attachment,
especially at the
two “banking
centers”, Zurich
and Geneva. The
additional crite-
rion, “... pursuant
to an enforceable
court judgment
.." was deleted
with the intro-
duction of art.
271 (1) no. 6
DEBA.
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5. Debtor
with provi-
sional orfinal
certificate of
shortfall

6. Enforce-
able title
against
debtor

7. State
attachment

8. Attach-
ments under
public law

art. 271 (1) no. 5
DEBA

art. 271 (1) no. 6
DEBA

art. 271 et seq.
DEBA, principles
of international
law.

Various legal
foundations (tax
law, international
transport agree-
ments, etc.).

Presence of an
enforceable title ,
esp. an enforce-
able judgment
from a state, do-
mestic or foreign
court or arbitral
tribunal.

a) Due, and un-
secured attach-
ment claim, art.
271 (1) DEBA,

b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(1) DEBA.

a) Due and un-
secured attach-
ment claim, art.
271 (1) DEBA,

b) Attachment
debtor’s assets in
Switzerland, art.
271 (1), art. 272
(1) DEBA.

Prima facie evi-
dence, art. 272
(1) DEBA. The
attachment claim
arises directly
from the certifi-
cate of shortfall.

Prima facie evi-
dence, art. 272
(1) DEBA. The
attachment claim
arises directly
from the enforce-
able title. Sub-
stantiated desig-
nation of the
assets for at-
tachments under
LC [Lugano Con-
vention on Juris-
diction and the
Enforcement of
Judgments in
Civil and Com-
mercial Mat-
ters].2

This ground for
attachment is
rarely invoked.

This ground for
attachment is
rarely invoked.

This ground for
attachment was
introduced with
the revision as of
1/1/2011. New

in particular is
the possibility of
an attachment
based on a
(Swiss) judgment
against a debtor
with residence or
registered office
in Switzerland.? A
risk of non-en-
forcement is not
required.

In addition to the
attachment crite-
ria, criteria of in-
ternational law
must be satisfied
(iure gestionis,
sufficient domes-
tic connection,
immunity).*

This overview
does not address
attachments un-
der public law.

Litigating before national courts and before arbitral tribunals is an art
and one of the core competences of VISCHER. If our clients face a dis-
pute, we are ready.

We look forward to looking for the ideal strategy and finding the best
possible solution with you. This includes accessing expertise, e.g., in
attachment law.

Straightforward, understandable, goal-oriented - VISCHER



Attachment procedures - an overview

1. Purpose

2. Proceed-
ing

3. Material
jurisdiction

4. Territorial
jurisdiction

Approval of attachment®

Approval of
attachment®

Provisional
court-ordered
seizure of certain
assets of the at-
tachment debtor
in anticipation of
later enforce-
ment, art. 271 et
seq. DEBA.1®

Summary pro-
ceeding, art. 251
item a CCP.

Based on canton-
al law, art. 3 and
4 CCP.

Regular or
special place of
debt collection or
location of as-
sets, art. 272 (1)
DEBA (place of
attachment).*

Objection
against
attachment

Review of the
attachment
approval decision
by the attach-
ment court, ob-
jection by
attachment debt-
or or affected
third party, art.
278 (1) DEBA.

Summary pro-
ceeding, art. 251
item a CCP.

Attachment court
of first instance,
art. 278 (1)
DEBA.

Place of
attachment.

Legal
remedy
against
denial of
attachment

Review of the
attachment deni-
al decision by the
higher cantonal
court, art. 309
item b no. 6 in
conjunction with
art. 319 item a
CCP.

Summary pro-
ceeding, art. 251
item a CCP.

Based on
cantonal law,
art. 3 and 4 CCP.

Place of
attachment.

Attachment
security

Lodging of
security by the
attachment cred-
itor as condition
for upholding the
attachment and
as cover in case
the attachment
debtor or the af-
fected third party
suffers a loss
from an unjusti-
fied attachment,
art. 273 DEBA.1

Summary pro-
ceeding, art. 251
item a CCP.

Based on
cantonal law,
art. 3 and 4 CCP.

Place of
attachment.

Prosecution of attachment®

Prosecution
through debt
collection

Beginning of the
actual enforce-
ment procedure,
art. 38 DEBA.12

Debt collection
office.

Regular or
special place of
debt collection,
art. 46 et seq.
DEBA.

Prosecution
through
provisional
clearance to
proceed

Judicial finding
on whether the
attachment claim
exists and is
proven by an
acknowledgment
of debt or a
public deed art.
82 DEBA.

Summary pro-
ceeding, art. 251
item a CCP.

Based on
cantonal law,
art. 3 and 4 CCP.

Internationally
under PILA, at
the regular or
special place of
debt collection,
art. 84 DEBA.
Internationally
under LC, at the
regular or special
place of debt col-
lection, art. 84
(1) DEBA.15
Nationally at the
regular or special
place of debt col-
lection, art. 84
(1) DEBA.

Prosecution

through final
clearance to
proceed

Judicial finding
on whether the
attachment claim
exists and is
proven by a do-
mestic or foreign
court judgment
or arbitral award,
a substitute for

a judgment, or

a public deed,
art. 80 DEBA
(CCP, PILA, LC).

Summary pro-
ceeding, art. 251
item a CCP.

Based on
cantonal law,
art. 3 and 4 CCP.

Regular or
special place of
debt collection,
art. 84 (1) DEBA.

Prosecution
through
regular
action

Judicial finding
on whether the
attachment claim
exists.

Regular or
simplified pro-
ceeding, art. 219
et seq., art. 243
et seq. CCP (see
also art. 257
CCP).

Based on
cantonal law,
art. 3 and 4 CCP.

Internationally
under PILA, at
the venue pur-
suant to PILA,
art. 4, art. 112 et
seq. PILA.
Internationally
under LC, at the
venue pursuant
to LC, art. 2 et
seq. LC.
Nationally at the
venue pursuant
to CCP, art. 9 et
seq. CCP.

/
Execution of
attachment’
Legal
remedy
against debt
collection
order

Objection against
any order by the
debt collection
office in the
attachment exe-
cution proceed-
ing owing to vio-
lation of law or
unreasonable-
ness, art. 275 in
conjunction with
art. 17 DEBA.1

Federal and
cantonal rules of
procedure,

art. 20a DEBA.

Supervisory
authority of the
debt collection
offices, art. 13
(1) in conjunction
with art. 17 (1)
DEBA.

Place of debt
collection.

Other procedures?

Third party
claim
proceeding

Judicial finding
on whether third
parties can as-
sert their own
(better) rights to
the attached
assets, art. 275
in conjunction
with art. 106 et
seq. DEBA.

Regular or
simplified pro-
ceeding, art. 219
et seq., art. 243
et seq. CCP.

Based on
cantonal law,
art. 3 and 4 CCP.

Venue pursuant
to art. 109 (1)-
(3) DEBA in con-

junction with art.

46 CCP.

Damages

Judicial finding
on whether the
attachment debt-
or or the affected
third party suf-
fered a loss from
an unjustified
attachment,

art. 273 DEBA.

Regular or
simplified pro-
ceeding, art. 219
et seq., art. 243
et seq. CCP (see
also art. 257
CCP).

Based on canton-
al law, art. 3 and
4 CCP.

Internationally
under PILA, at
the venue pur-
suant to PILA,
art. 112 et seq.,
art. 129 PILA.
Internationally
under LC, at the
venue pursuant
to LC, art. 2 et
seq., art. 5no. 3
LC.

Nationally at the
venue under CCP
or the place of
attachment, art.
9 et seq., art. 37
CCP, art. 273 (2)
DEBA.




5. Prayers
for relief

6. Advance
for court
costs and
party costs

7. Attach-
ment securi-
ty (lodging
of security),
art. 273
DEBA

That all assets of
the attachment
debtor, especially
receivables, cur-
rent account bal-
ances, and cash
holdings in do-
mestic and for-
eign currency,
securities, custo-
dy account bal-
ances, precious
metals, other as-
sets, and all res-
titution claims
from custody ac-
count agree-
ments and trusts,
especially ac-
count no. ..., in
the name and/or
aliases of the at-
tachment debtor
at Bank XY (exact
address) be at-
tached, all to the
extent attachable
until coverage of
the attachment
claim of CHF ...
plus interest at ...
% since ... and
costs.

Advance from
attachment cred-
itor for court
costs and, de-
pending on can-
ton, fees of the
debt collection
office, art. 98
CCP, art. 21 SF
DEBA, see art.
101 (2) CCP.

Set by the court
(optional), de-
pending on the
possible loss suf-
fered by the at-
tachment debtor
or an affected
third party be-
cause of an un-
justified attach-
ment.

That the attach-
ment order of ...
(case no. ...,
attachment no. ...
by the Debt Col-
lection Office of
...) be set aside
(objection by
debtor) or that
the attachment
order concerning
the assets be-
longing to a third
party be set
aside (objection
by third party);
with costs plus
VAT to be borne
by the attach-
ment creditor.

Advance from
attachment cred-
itor for court
costs, art. 98
CCP.Y7 In the fur-
ther objection
proceeding pur-
suant to art. 278
(3) DEBA, ad-
vance by the par-
ty pursuing the
objection (at-
tachment credi-
tor, attachment
debtor, third par-
ty). No advance
for party costs,
art. 99 (3) item c
CCP.

Set, reduced, or
increased by the
court (optional).

That the decision
by the lower
court of ... be set
aside and that an
attachment order
pursuant to the
prayer for relief
brought before
the lower court ...
be approved;
with costs award-
ed against the
public treasury.

Advance from
attachment cred-
itor for court
costs, art. 98
CCP.

Set by the court
(optional).

That the attach-
ment creditor be
ordered to fur-
nish security in
the amount of
CHF ... within 10
days of service of
the court deci-
sion with an en-
tity to be desig-
nated by the
court, as security
for any loss suf-
fered by the
debtor (third par-
ty) from the un-
justified attach-
ment (...), under
threat of lifting
the attachment
in case of non-
compliance; with
costs plus VAT

to be borne by
the attachment
creditor.

Advance from
attachment debt-
or/third party for
court costs, art.
98 CCP. In the
further objection
proceeding pur-
suant to art. 278
(3) DEBA, ad-
vance by the par-
ty pursuing the
objection (at-
tachment credi-
tor, attachment
debtor, third par-
ty). No advance
for party costs,
art. 99 (3) item c
CCP.

Regular petition
for debt collec-
tion (for the
attachment
claim) plus
attachment costs
already incurred,
art. 68 in con-
junction with art.
281 (2) DEBA.

Advance from
attachment cred-
itor for debt col-
lection costs, art.
68 (1) DEBA.

That provisional
clearance to pro-
ceed be granted
in debt collection
no. ... by the Debt
Collection Office
of ... (payment
order of ...) for
CHF ... plus inter-
est of ... % since
... and the attach-
ment costs of ...,
with costs (incl.
attachment costs
of CHF ...) plus
VAT awarded
against the de-
fendant.

Advance from
attachment cred-
itor for court fee,
art. 49 (2) SF
DEBA. No ad-
vance for party
costs, art. 99 (3)
item c CCP.

1. That the judg-
ment by the Dis-
trict Court of ... /
by the Arbitral
Tribunal of ...
dated ... be de-
clared enforce-
able.®

2. That final
clearance to pro-
ceed be granted
in debt collection
no. ... by the Debt
Collection Office
of ... (payment
order of ...) for
CHF ... plus inter-
est of ... % since
... and the attach-
ment costs of ...
3. With costs
(incl. attachment
costs of CHF ...)
plus VAT awarded
against the de-
fendant.

Advance from
attachment cred-
itor for court fee,
art. 49 (2) SF
DEBA. Advance
from attachment
creditor for court
costs for the ex-
equatur proceed-
ing, art. 98 CCP,
art. 52 LC. No
advance for par-
ty costs, art. 99
(3) item c CCP.

1. That the de-
fendant be or-
dered to pay the
plaintiff EUR/CHF
... plus interest of
... % since ... (at-
tachment claim).
2. That the ob-
jection in debt
collection no. ...
by the Debt Col-
lection Office of
... (payment or-
der of ...) be set
aside , with costs
(incl. attachment
costs of CHF ...)
plus VAT awarded
against the de-
fendant.

Advance from
attachment cred-
itor for court
costs and party
costs, art. 98 et
seq. CCP.

1. E.g., that the
attachment no. ...
(attachment or-
der by the Dis-
trict Court of ...
dated ...) by the
Debt Collection
Office of ... dated
... be set aside
with regard to
the following as-
sets affected by
the attachment ...
2. That the Debt
Collection Office
of ... be instruct-
ed to release the
assets in the first
prayer for relief
from attachment.
3. With costs to
be settled pur-
suant to art. 20a
DEBA.

E.g., that the
plaintiff’s owner-
ship of assets no.
... with an esti-
mated value of ...
attached in at-
tachment no. ...
by the Debt Col-
lection Office of
... (attachment
order no. ... by
the District Court
of ...) against the
attachment debt-
or ... for a claim
of CHF ... (plus in-
terest and costs)
be affirmed and
that those assets
consequently be
released from at-
tachment, with
costs plus VAT
awarded against
the defendant.

Advance from
suing party for
court costs and
party costs, art.
98 et seq. CCP.

That the defen-
dant (attachment
creditor) be or-
dered to pay the
plaintiff (attach-
ment debtor/
third party) EUR/
CHF ... plus inter-
est of 5% since
...; (alternatively
that the court
cashier be in-
structed to pay
the amount
awarded by the
court directly to
the plaintiff [at-
tachment debtor/
third party] from
the attachment
security in the
attachment pro-
ceeding [attach-
ment order of ...,
case no. ...]); with
costs plus VAT
awarded against
the defendant.

Advance from
attachment debt-
or/third party for
court costs and
party costs, art.
98 et seq. CCP.




8. Costs
(CHF)1s

9. Party
costs

10. Legal
remediest®

40-2000, art. 48
SF DEBA.
10-400, fees of
the debt collec-
tion office de-
pending on the
canton, art. 20
SF DEBA.

No.

See columns
“Objection
against attach-
ment” and “Legal
remedy against
denial of attach-
ment.”

40-2000, art. 48
SF DEBA.
60-3000, art. 48
in conjunction
with art. 61 SF
DEBA in the fur-
ther appeal pro-
ceeding.

Yes, in the objec-
tion and further
appeal proceed-
ing, pursuant to
cantonal scale of
fees, art. 105
CCP.

Objection before
higher cantonal
court, art. 278
(3) CCPin con-
junction with art.
309 itembno. 6
and 319 item a
CCP; see art.
327a CCP. Objec-
tion before Fed-
eral Supreme
Court, art. 72 (2)
item a FSCA.

60-3000, art. 48
in conjunction
with art. 61 SF
DEBA.

Objection before
higher cantonal
court, art. 309
item b no. 6 in
conjunction with
art. 319 item a
CCP. Objection
before Federal
Supreme Court,
art. 72 (2) item a
FSCA.

40-2000, art. 48
SF DEBA.
60-3000, art. 48
in conjunction
with art. 61 SF
DEBA in the fur-
ther appeal pro-
ceeding.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Objection before
higher cantonal
court, art. 309
item b no. 6in
conjunction with
art. 319 item a
CCP. Objection
before Federal
Supreme Court,
art. 72 (2) item a
FSCA.

7-400, art. 16 SF
DEBA.

40-2000, art. 48
SF DEBA.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Objection before
higher cantonal
court, art. 309
item b no. 6 in
conjunction with
art. 319 item a
CCP. Objection
before Federal
Supreme Court,
art. 72 (2) item a
FSCA.

40-2000 for the
clearance to pro-
ceed proceeding,
art. 48 SF DEBA.
Pursuant to can-
tonal scale of
fees for the ex-
equatur proceed-
ing (PILA) and
pursuant to art.
52 LC for LC deci-
sions.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Objection before
higher cantonal
court, art. 309
item b no. 6in
conjunction with
art. 319 item a
CCP. Objection
before Federal
Supreme Court,
art. 72 (2) item a
FSCA.

Pursuant to
cantonal scale of
fees.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Appeal or objec-
tion before high-
er cantonal
court, art. 308 or
art. 319 CCP. Ob-
jection before
Federal Supreme
Court, art. 72 (1)
FSCA.

In principle, no
costs, art. 20a
(2) DEBA, art. 61
et seq. SF DEBA.

No, art. 62 (2) SF
DEBA.

Objection before
the lower and - if
it exists in the
given canton -
higher superviso-
ry authority, art.
17 et seq. DEBA.
Objection before
Federal Supreme
Court, art. 72 (2)
item a FSCA.

Pursuant to
cantonal scale of
fees.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Appeal or objec-
tion before high-
er cantonal
court, art. 308 or
art. 319 CCP. Ob-
jection before
Federal Supreme
Court, art. 72 (1)
FSCA.

Pursuant to
cantonal scale of
fees.

Yes, pursuant to
cantonal scale of
fees, art. 105
CCP.

Appeal or objec-
tion before high-
er cantonal
court, art. 308 or
art. 319 CCP. Ob-
jection before
Federal Supreme
Court, art. 72 (1)
FSCA.




* This overview is based on a table in the article by Felix C. Meier-Dieterle “Formelles Arrestrecht — eine Checkliste” (Formal Attachment Law - a Checklist), AJP 2002 1224 et seq. An overview of the applicable statutes in attachment law and
of the literature and decisions can be found in the expertise database www.attachment.ch.

1 In principle, only assets of the attachment debtor can be subject to enforcement. However, assets of third parties may also be attached in exceptional cases (piercing the corporate veil, “Durchgriff”).

2 Dispatch for the Federal Resolution on Approval and Implementation of the Revised Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters dated February 18, 2009, BBI 2009 1822 et seq.

3 Atitle attachment (art. 271 (1) no. 6 DEBA) is possible based on a Swiss title, foreign State court decisions, foreign arbitral awards (BGE 139 III 135 = Pra 2013 no. 69), and enforceable Swiss and foreign public deeds.

4 1Inthe case of an attachment against a foreign state, it is necessary to consider not only general prerequisites for an attachment, but also the principles of limited immunity under International Law (BGE 106 Ia 142).

5 In the attachment approval proceeding (“Arrestbewilligungsverfahren”), the attachment court makes a final decision about the attachment of assets.

6 Inthe attachment prosecution proceeding (“Arrestprosequierungsverfahren”), the court makes a final decision about whether the attachment creditor’s claim can be enforced. All prosecution steps must, in principle, be carried out within
ten days, art. 279 DEBA.

7 1Inthe attachment execution proceeding (“Arrestvollzugsverfahren”), the debt collection office executes the court’s attachment order.

8 In the third party claim proceeding (“Widerspruchsverfahren”), the court makes a final decision about what assets remain under attachment. In the proceeding regarding damages (“"Schadenersatzverfahren”), a decision is made about
whether the attachment creditor must pay the attachment debtor or a third party damages for an unjustified attachment.

9 1In the scope of the LC, it is disputed a) whether a declaration of enforceability is an absolute condition for an attachment approval or whether a preliminary assessment of the enforceability is sufficient; b) how the attachment court must
rule if the declaration of enforceability is required, but has not been requested (principle of party disposition); and c) in the case of a foreign decision, whether an attachment can be based solely on art. 271 (1) no. 6 DEBA or whether the
attachment can also be approved pursuant to art. 271 (1) no. 4 DEBA; see www.attachment.ch - decisions on art. 271 (1) no. 4 and 6 DEBA.

10 An attachment is an interim measure, BGE 133 III 589.

11 Attachment security is impermissible for an attachment based on an LC decision.

12 In the scope of the LC, there is disagreement about whether prosecution through debt collection at the location of the assets is permissible (art. 52 DEBA).

13 The competences of the debt collection office are limited, BGE 129 III 203 = Pra 2003 no. 140.

14 Since the revision that took effect on January 1, 2011, it is possible to attach assets of the attachment debtor throughout Switzerland at the place of attachment.

15 BGE 136 III 566.

16 If the claim is based on a foreign judgment and the attachment creditor is demanding a declaration of enforceability, see footnote 9.

17 The attachment creditor remains in the role of the plaintiff during the objection proceeding (“Einspracheverfahren”), ZR 2002 no. 4.

18 The SF DEBA is applicable (SR 281.35, BGE 139 III 195).

19 The grounds for objection are limited in the case of objections before the Federal Supreme Court concerning interim measures, art. 98 FSCA.

CCP Swiss Code of Civile Procedure ZPO Zivilprozessordnung

DEBA Swiss Debt Collection and Bankruptcy Act SchKG Schuldbetreibungs- und Konkursgesetz

FSCA Swiss Federal Supreme Court Act BGG Bundesgerichtsgesetz

PILA Swiss Private International Law Act IPRG Bundesgesetz Uber das Internationale Privatrecht

SF DEBA Scale of Fees Swiss Debt Collection and Bankruptcy Act GebV SchKG Gebuhrenverordnung zum Bundesgesetz tiber Schuldbetreibung und Konkurs
LC Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters Lug-U Ubereinkommen (iber die gerichtliche Zusténdigkeit und die Anerkennung und Vollstreckung von

Entscheidungen in Zivil- und Handelssachen



VISCHER AG

Schiitzengasse 1 8021 Zurich Switzerland
Phone +41 58 211 34 00

Aeschenvorstadt 4 4010 Basel Switzerland
Phone +41 58 211 3300

www.vischer.com
www.attachment.ch



