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1. Overview 

1.1 Relevant legislation governing intellectual property and bankruptcy 
With respect to intellectual property, there are different laws and related ordinances 
depending on the nature of the intellectual property rights involved: the Patents Act' 
Design Act, Copyright Act, Trademark Protection Act, Plant Variety Protection Act' 
and the Act on Protection of Topographies of Semiconductor Products. ' 

The relevant bankruptcy legislation consists of the Federal Debt Enforcement and 
Bankruptcy Act and a number of related laws and ordinances, in particular the 
Banking Insolvency Ordinance and the Insurance Bankruptcy Ordinance. This 
chapter focuses on the general rules under the Debt Enforcement and Bankruptcy Act 
and does not deal with the particularities of bank and insurance insolvencies. 

1 
1.2 Types of insolvency procedure 

The types of insolvency procedures available for companies are bankruptcy, deferral 
of bankruptcy, and composition proceedings; each is outlined further below The 
provisions of the Debt Enforcement and Bankruptcy Act relating to restructuring 
were revised with effect from January 1 2014. The main goal of the revision was to 
structure the composition proceedings in a more restructuring-friendly manner and 
to implement the lessons learned from the insolvency of the former Swiss national 
ÜlrllnQ CTITI NONI. 

(a) Bankruptcy 

Upon declaration of bankruptcy, all assets of the debtor become one sole bankruptcy 
estate. The debtor loses control and the bankruptcy administrator, usually the 
cantonal bankruptcy office, assumes authority over the estate. Depending on the 
estimated value of the estate, the bankruptcy court either orders ordinary bankruptcy 
proceedings, summary bankruptcy proceedings, or abandons the bankruptcy 
proceedings for lack of assets. Most bankruptcies are dealt with in the summary 
proceedings, which are taken care of by the cantonal bankruptcy office and which 
allow for neither a private bankruptcy administration nor a creditors' assembly. 

(b) Deferral of bankruptcy 

Deferral of bankruptcy protects the debtor from further debt enforcement measures. 
The bankruptcy court grants deferral of bankruptcy if there is a good chance of a 
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successful reorganisation. Upon granting deferral of bankruptcy the cour 
implements the necessary actions to protect the assets of the debtor and to preyen 
illegitimate preference of certain creditors. These actions typically include 
appointing a trustee and allocating the powers between the trustee and the board o 
directors at the court's discretion. The court determines the duration of the deferral 
of bankruptcy on a case-by-case basis depending on the restructuring plan submitte 

and may grant several extensions. 

(c) Composition proceedings 
Composition proceedings start with a provisional moratorium that, including a 
extensions, cannot exceed four months. If at the end of the provisional moratorium 
there are good chances for a successful reorganisation or creditors' composition 
agreement, the bankruptcy court grants a definitive moratorium. The duration of the 
definitive moratorium is four to six months and can be extended to up to 24 months. 
The definitive moratorium leads to a creditors' composition agreement or to 
bankruptcy, or the moratorium can be cancelled once restructuring measures have 

been successfully implemented. 
Unlike under the previous bankruptcy legislation, the recently amended 

provisions of the Debt Enforcement and Bankruptcy Act provide the possibility of 
using composition proceedings just to carry out a restructuring protected from 
further debt enforcement measures. It is no longer necessary that composition 
proceedings result in a creditors' composition agreement or bankruptcy. I 
composition proceedings result in a creditors' agreement, the most common type is 

f the creditors' agreement with assignment of assets aiming at the liquidation of the 
debtor Very rarely used in practice is the ordinary creditors' agreement providing or 
a deferral of payment, a partial waiver of claims, or a combination of both, where the 
debtor continues its business after completion of the composition proceedings. 

1.3 Grounds of bankruptcy 
A court declares bankruptcy if a company is unable to pay its debts as they fall due 
or if the company is over-indebted. A company is over-indebted if, either m 
liquidation scenario or in a going-concern scenario, the balance sheet 
sufficient assets to cover all of the company's liabilities. Claims that have 

' properly subordinated are not taken into account when determining the comp 

liabilities. 

1.4 Filing for bankruptcy its 
Each creditor may file for bankruptcy of a debtor if the debtor is mMMP? a 

debts as they fall due. In addition, a particular creditor may file for 
debtor after this creditor has fully gone through the debt enforcement p 

' against the debtor without being paid. rnrnnanv is 
The board of directors of a company must file for bankruptcy l 

See report of the Swiss Government on the amendment of the Debt Enforcement and Bantaup Q 
from September 8 2010, FJ 2010, p6455 and following. 
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the bankruptcy court has' issued the declaration of bankruptcy. Depending on the 
workload of the bankruptcy court, the time between filing for and declaration of 
bankruptcy can vary between one business day and more than a month. In this 
period, the board of directors has increased diligence obligations to ensure that no 
payments are made that could constitute an unlawful preference of certain creditors, 
and that no assets are sold that could become subject to avoidance actions. In 
practice, the board of directors must cease to pay the company's creditors, with a few 
exceptions for privileged creditors such as employees and social security (if it seems 
clear that their claims will be fully covered) and for what are deemed 'emergency' 
payments that are absolutely required to maintain the value of the debtor's assets (eg, 
utility bills, insurance premiums, or lease payments for a car that otherwise would be 
repossessed by the leasing company).4 Other ongoing debts (eg, rent) may not be paid. 

Upon the court order declaring bankruptcy and opening bankruptcy procedures, 
all assets of the debtor — in theory all assets worldwide — become one sole bankruptcy 
estate. The debtor loses control and the bankruptcy office assumes authority over the 
estate. In summary bankruptcy proceedings, the bankruptcy office becomes the 
bankruptcy administration of the company. In ordinary bankruptcy proceedings, 
either the bankruptcy office or a private bankruptcy administrator is appointed as 
the bankruptcy administration. Private bankruptcy administrators are typically a 
lawyer or law firm, or an accountant or accounting firm. 

The bankruptcy administration assumes all the powers of the board of directors 
and the management. It also prepares an inventory of the debtor's assets, invites the 
creditors to file their claims against the debtor, prepares a schedule of admitted 
claims, maintains and liquidates the debtor's assets, sets up a distribution plan and 
distributes the proceeds. 

Licence agreements in the phase between filing and declaration of 
bankruptcy 

Effects on licence agreements in the licensor's bankruptcy 
The filing for bankruptcy of a licensor does not have any statutory effect on the 
licence agreement or on any other assets or agreements of the licensor. Only the 
declaration of bankruptcy has effects on the assets and agreements of the licensor. 

A bankruptcy filing remains confidential until the bankruptcy is declared. If a 
licensee knows by some means that its licensor has filed for bankruptcy, the licensee 
can use this information to establish that the licensor is insolvent and withhold any 
upfront or advance payments until the licensee's rights under the licence agreement 
are secured (see also sections 3.4 and 3.7 below).5 > 

Powers of administrators, receivers or trustees in the licensor's bankruptcy 
In the phase between filing and declaration of bankruptcy, the board of directors of 
the debtor remains in charge of the business. Only when the bankruptcy court issues 

4 Peter Böckli, op clt, §13 N 778 and following. 
5 Article 83 of the Code of Obligations. 



David Jenny, Christian Wyss 

a declaration of bankruptcy, does the bankruptcy office assume authority over the 
bankruptcy estate. Swiss law does not provide for the option to appoint any receivers 
or trustees in this phase of bankruptcy proceedings. 

Effects on licence agreements in the licensee's bankruptcy 
The filing for bankruptcy of a licensee does not have any statutory effect on the 
licence agreement or on any other assets or agreements of the licensee. Only the 
declaration of bankruptcy has effects on the assets and agreements of the licensee. 

Powers of administrators, receivers or trustees in the licensee's bankruptcy 
In the phase between filing and declaration of bankruptcy, the board of directors of 
the debtor remains in charge of the business. Only when the bankruptcy court issues 
a declaration of bankruptcy does the bankruptcy office assume authority over the 
bankruptcy estate. Swiss law does not provide for the option to appoint any receivers 
or trustees in this phase of bankruptcy proceedings. 

Impact of registration 
Swiss law allows the registering of licences on patents, designs, trademarks, plant 
varieties and topographies of semiconductor products. There is no register in 
Switzerland for copyrights, so copyright licences cannot be registered. 

The registration of a licence avoids the possibility of a third party acquiring in 
gdod faith an unencumbered intellectual property right from the licensor. Before 
declaration of bankruptcy, however, the registration of the licence does not make any 
difference with regard to bankruptcy-related effects on the licence. 

Licence agreements in the phase after declaration of bankruptcy 

Treatment of intellectual property rights 
All intellectual property rights of a bankrupt debtor become part of the bankruptcy 
estate. In the event of a bankruptcy, all unregistered intellectual property rights are 
treated in the same way - ie, the bankruptcy administration can sell unregistered 
intellectual property rights unencumbered and free of any obligations to a former 
licensee. Swiss law provides registration for patents, designs, trademarks, plant 
varieties, and topographies of semiconductor products. No registration is possible for 
copyrights. 

Effects on licence agreements in the licensor's bankruptcy 
In a licensor's bankruptcy, the licence agreement remains valid unless the licensor 
and the licensee agreed on automatic termination in the licence agreement. Any 
rights of the licensee under the licence agreement other than the right to receive 
payments are converted into money claims.6 This means that despite the continued 
validity of the licence agreement, the licensee cannot make use of the rights granted 
under the licence agreement. 

Article 211 of the Debt Enforcement and Bankruptcy Act. 
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The change of the licence grant into a money claim is technically a conversion 
and not a damages claim, but it puts the licensee in the same situation as if the 
licensee had a damages claim due to the licensor's failure to grant a licence. The 
money claim corresponds to the amount needed to put the licensee financially in the 
same position as if the licensor had performed its obligations under the licence 
agreement.7 

Such money claims form part of the claims in bankruptcy and are compensated 
with (at most) a dividend payment according to the relevant creditor class. 
Unsecured claims of trade creditors form part of the third (and last) class, which is 
subordinated to secured claims and claims related to employment and social security. 

3.3 Powers of an administrator, receiver or trustee in the licensor's bankruptcy 
Immediately after a declaration of bankruptcy, the bankruptcy office assumes 
authority over the bankruptcy estate. In summary bankruptcy proceedings, the 
bankruptcy office will assume the bankruptcy administration throughout the entire 
bankruptcy proceedings. In ordinary bankruptcy proceedings, the creditors' 
assembly may decide to appoint a private bankruptcy administrator instead of the 
bankruptcy office. 

In general, the bankruptcy administration has the right to assume the licence 
agreement on behalf of the debtor, which means that the licensee's rights under the 
licence agreement are not converted into money claims but remain claims for 
specific performance that are preferential to the claims in bankruptcy. 'Preferential' 

; here means that these claims will be satisfied in preference over unsecured claims 
that existed when the bankmptcy was declared or that accrued thereafter without the 
explicit consent of the bankmptcy administration. 'Preferential' does not mean that 
the bankruptcy administration is personally liable for these claims. 

The bankruptcy administration does not have the right to assume a licence 
agreement if the licence agreement provides for a termination right in the case of the 
other party's bankruptcy and the other party exercises this termination right. 

The bankruptcy administration has the right to extraordinary termination of the 
licence agreement, which leads to a reversion of rights to the licensor. This 
extraordinary termination right does not need to be agreed in the licence agreement, 
but is based on the bankruptcy administration's duty to wind down the licensor s 
business and liquidate its assets.8 An extraordinary termination triggers a damages 
claim of the licensee. This damages claim constitutes a claim in bankruptcy without 
any preferential rights and is compensated with (at most) a dividend payment 
according to the relevant creditor class. Unsecured claims of trade creditors form part 
of the third (and last) class, which is subordinated to secured claims and claims 
related to employment and social security. 

Unless prohibited by the provisions on assignment and transfer in the licence 
agreement, the bankruptcy administration may assign or transfer the debtor s rights 

7 Article 211a of the Debt Enforcement and Bankruptcy Act; see also Adrian Staehelin et al, Komm i 
Bimdesgesetz über Schuldbetreibung und Konkurs, 2nd edn, Basel, 2010, vol 2, §211 N 12. 

8 Article 240 of the Debt Enforcement and Bankruptcy Act. 
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under the licence agreement (or parts thereof) to an acquirer of the underlying 
intellectual property rights. The bankruptcy administration may also transfer the 
entire licence agreement to a successor company by way of an asset transfer in 
accordance with Switzerland's Merger Act.' 

The trustee in a deferral of bankruptcy cannot terminate a licence agreement. 
The trustee in a composition proceeding moratorium has the right to terminate 

a licence agreement against reasonable consideration for early termination to be paid 
to the licensee.10 The licensee's claim for reasonable consideration forms part of the 
claims in bankruptcy without any preferential rights. It is compensated with (at 
most) a dividend payment according to the relevant creditor class. Unsecured claims 
of trade creditors form part of the third (and last) class, which is subordinated to 
secured claims and claims related to employment and social security. 

Powers and lights of creditors in a licensor's bankruptcy 
General creditors do not have any powers or rights to influence the duration, validity 
or enforceability of a licence agreement. The only creditor having such powers is the 
licensee as party to the licence agreement. 

If the licence agreement provides for a termination right in the case of the other 
party's bankruptcy, the licensee has the right to terminate the licence agreement. In 
addition, the licensee may suspend the performance of its obligations and request an 
appropriate security if and to the extent that the bankruptcy jeopardises the 
creditor's rights under the licence agreement (eg, the prosecution and maintenance 
of patents). For example, the licensee can withhold royalty payments due after a 
declaration of bankruptcy - but the licensee can withhold royalty payments due 
before a declaration of bankruptcy only when the licensor has already failed to 
perform its corresponding obligations before the declaration of bankruptcy. 

If the bankruptcy administration does not assume the licence agreement on 
behalf of the debtor, the licensee has the right to withhold any payments or 
performance of other obligations until the licensor has provided a security for the 
performance of the licensor's obligations. If the licensor does not provide security 
within a reasonable time, the licensee may terminate the licence agreement." This 
option is only of interest to the licensee if the licensee fee was considered too 
expensive or if the licensed or similar rights can be obtained from third parties. 

Effects on licence agreements in the licensee's bankruptcy 
In the licensee's bankruptcy, the licence agreement remains valid unless the licensor 
and the licensee agreed on automatic termination in the licence agreement. Any 
rights of the licensor under the licence agreement other than the right to receive 
payments are converted into money claims. Licence fee claims - usually the most 
important claims of the licensor - are already money claims and not affected by the 
conversion. Other rights of the licensor - for example, the right to request that a 

Article 69 and following of the Merger Act. 
Article 297a of the Debt Enforcement and Bankruptcy Act. 
Article 83 of the Code of Obligations. 
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licensed product be further developed, marketed, and sold in particular territories -
will be converted into money claims. 

All money claims (including licence fee claims due before and after the 
declaration of bankruptcy) form part of the claims in bankruptcy without any 
preferential rights and are compensated with (at most) a dividend payment 
according to the relevant creditor class. Unsecured claims of trade creditors form part 
of the third (and last) class, which is subordinated to secured claims and claims 
related to employment and social security. 

3.6 Powers of an administrator, receiver or trustee in the licensee's bankruptcy 
The bankruptcy administration has the right to assume the licence agreement on 
behalf of the debtor, which means that the licensor's rights under the licence 
agreement are not converted into money claims but remain unchanged and become 
preferential to the claims in bankruptcy. In most cases the bulk of the licensor's rights 
under a licence agreement are anyway money claims, but specific claims such as 
information and reporting obligations may survive. If the bankruptcy administration 
just uses the licensee's rights under the licence agreement without formally assuming 
the licence agreement On behalf of the debtor, just those rights of the licensor 
become preferential claims that accrued after the declaration of bankruptcy. All 
rights of the licensor that accrued prior to the declaration of bankruptcy are deemed 
claims in bankruptcy and are compensated with (at most) a dividend payment 
according to the relevant creditor class. 

' If the licence agreement provides for a termination right in the case of the other 
party's bankruptcy, the bankruptcy administration cannot maintain the licence 
agreement after the other party has exercised this termination right. 

The bankruptcy administration further has the right to extraordinary 
termination of the licence agreement, which leads to a reversion of rights to the 
licensor. This extraordinary termination right does not need to be agreed in the 
licence agreement, but is based on the bankruptcy administration's duty to wind 
down the licensee's business and liquidate its assets.12 An extraordinary termination 
triggers a damages claim of the licensor. This damages claim constitutes a claim in 
bankruptcy without any preferential rights and is compensated with (at most) a 
dividend payment according to the relevant creditor class. Unsecured claims of trade 
creditors form part of the third (and last) class, which is subordinated to secured 
claims and claims related to employment and social security. 

Unless prohibited by the provisions on assignment and transfer in the licence 
agreement, the bankruptcy administration can assign or transfer the debtor s rights 
under the licence agreement (or parts thereof) to an acquirer of the debtor's assets. 
The bankruptcy administration may also transfer the entire licence agreement to a 
successor company by way of an asset transfer in accordance with Switzerland s 
Merger Act." 

12 Article 240 of the Debt Enforcement and Bankruptcy Act. 
13 Article 69 and following of the Merger Act. 
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3.7 Powers and rights of creditors in a licensee's bankruptcy 
General creditors do not have any powers or rights to influence the duration, 
validity, or enforceability of the licence agreement. The only creditor having such 
powers is the licensor as party to the licence agreement. 

If the licence agreement provides for a termination right in the case of the other 
party's bankruptcy, the licensor has the right to terminate the licence agreement if a 
licensee is declared bankrupt. In addition, the licensor may suspend the performance 
of its obligations (eg, the prosecution and maintenance of patents) and request an 
appropriate security if and to the extent that the licensee's bankruptcy jeopardises 
the licensor's rights under the licence agreement (eg, lacking royalty payments, or a 
failure to develop, market and sell the licensed product). 

If the bankruptcy administration does not assume the licence agreement on 
behalf of the debtor, the licensor has the right to withhold the performance of any 
of its obligations under the licence agreement until the licensee has provided a 
security for the performance of its obligations. If the licensee does not provide such 
security within a reasonable time, the licensee may terminate the licence 
agreement.14 This option is of particular interest to the licensor if the licence granted 
was exclusive and third parties are interested in obtaining such a licence. 

3.8 Exclusive and non-exclusive licences 
Under Swiss law, there is no distinction between exclusive and non-exclusive licences 
when it comes to the consequences of bankmptcy. 

•i.cJ Perpetual and non-perpetual licences 
Under Swiss law, there is no distinction between perpetual licences ('perpetual' 
meaning that the licence fee is paid upfront so that, during the lifespan of the 
licence, no further payments to the licensor have to be made by the licensee) and 
non-perpetual licences when it comes to the consequences of bankruptcy.15 

3.10 Effects on a sub-licence in a licensor's bankruptcy 
The effects on a sub-licence in the event of the licensor's bankmptcy are the same as 
the effects on the licence (see section 3.2). 

3.11 Effects on a sub-licence in a licensee's bankruptcy 
In the licensee's bankmptcy, the sub-licence agreement remains valid unless the 
licensee and the sub-licensee agreed on automatic termination in the sub-licence 
agreement. Automatic termination or termination rights in the licence agreement 
between the licensor and the licensee do not affect the sub-licence agreement as 
such, but might affect the sublicense grant and lead to a breach of contract by the 
licensee under the sub-licence agreement. 

For other circumstances relating to a licensee's bankruptcy, the effects on a sub
licence are the same as the effects on a licence in a licensor's bankruptcy (see section 

14 Article 83 of the Code of Obligations. 
15 Roland Fischer, Lizenzverträge im Konkurs, Berne, 2008, p259. 
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3.2). Note that the bankruptcy administration might assume a sub-licence agreement 
with favourable commercial terms on behalf of the licensee, while the claims of the 
licensor towards the bankrupt licensee constitute claims in bankruptcy without any 
preferential rights. 

3.12 Impact of registration 
Exclusive or non-exclusive licences and sub-licences to patents and patent 
applications, designs, trademarks, plant varieties and the topographies of 
semiconductor products may all be registered. 

The majority of today's Swiss legal scholars argue that the granting of a registered 
(sub-)licence survives the bankruptcy of the (sub-)licensor - ie, the licensee keeps the 
right to use the licensed intellectual property and neither the bankruptcy 
administration nor an acquirer of the underlying intellectual property rights can 
revoke the licence other than in accordance with the termination provisions, if any, 
in the licence agreement.16 The issue is controversial, however, and there is no 
precedent clearly stating that the licence grant under a registered licence is not 
converted into a mere money claim in the licensor's bankruptcy. 

It is clear that there are situations where it might be very appealing for a 
bankruptcy administration to follow the minority opinion and decide that the 
registration does not prevent the bankmptcy administration from selling the 
underlying intellectual property rights unencumbered and free of any licences. Also, 
the minority opinion has some merits when it comes to equal treatment of the 

) creditors. In short, a licensee of a registered licence must take into account that the 
bankruptcy administration might not follow the majority opinion and decide that 
such licensee's rights, too, will be converted into money claims. 

4. Contractual arrangements in deviation from the law 

4.1 Exceptions 
For publishing agreements, Article 392(3) of the Code of Obligations states that, in 
his publisher's bankruptcy, an author may entrust his work to another publisher 
unless the bankrupt publisher provides a security for the performance of future 
obligations under the publishing agreement. This mechanism corresponds to the 
mechanism in Article 83 of the Code of Obligations (see sections 3.4 and 3.7 above). 

The licensee under a software licence agreement maintains its right to use the 
licensed software in the licensor's bankruptcy. Neither the bankruptcy 
administration nor a later acquirer of the software can prevent the licensee from 
continuing to use the software. While the majority opinion is that this applies to all 
software licences,17 some scholars argue that it applies only to perpetual, fully paid-
up, software licences. 

16 Roland Fischer, op cit, pp250-255; Mark Reutter, in Magda Streuli-Youssef, Urhebervertragsrecht, Zurich, 
2006, p420. . 

17 Article 12(2) of the Copyrights Act and article 17(1) of the Copyrights Ordinance; Roland Fischer, op c , 
p258; Georg Rauber, in Magda Streuli-Youssef, Urhebervertragsrecht, Zurich, 2006, p255. 
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4.2 Scope to alter statutory mechanisms 
Swiss law offers limited possibilities to alter the statutory mechanisms or deviate 
from the general rules governing the effects of bankruptcy on licence agreements. 
The licensor can, for security reasons, unconditionally assign and transfer the 
underlying intellectual property rights to the licensee. Such assignment and transfer 
prevents the bankruptcy administration from selling the underlying intellectual 
property rights in violation of the licence agreement. An assignment and transfer 
conditional upon the licensor's bankruptcy is not enforceable.18 

In practice, it is rare that parties agree on assigning the underlying intellectual 
property rights as a security. However, the licensor can, for security reasons, pledge 
the underlying intellectual property right to the licensee. The pledge provides the 
licensee with a financial preference right, but it does not secure the licensee's right 
to actually use the licensed intellectual property rights. 

In a sub-licence agreement, the sub-licensee may be granted step-in rights in the 
event of the licensee's bankruptcy. To validly agree on such step-in rights, the 
licensor either must sign the sub-licence agreement providing for such step-in rights, 
or the licence agreement must afford the sublicensee(s) a direct step-in claim towards 
the licensor. 

Finally, the parties may agree that the licensed intellectual property is put into a 
non-trading bankruptcy remote special purpose vehicle, which reduces (but does not 
exclude) the risk that the licensor falls into bankruptcy.19 

4! 3 Termination rights and automatic reversions 
A licensor and licensee may validly agree in the licence agreement on automatic 
termination of the licence agreement upon the bankruptcy of either party. A licensor 
and licensee may also validly agree on a termination right in the case of the 
bankruptcy of the other party or of either party. These contractual agreements lead 
to the reversion of the rights to the licensor. 

The parties may also agree on a termination right or automatic termination that 
is triggered before any declaration of bankruptcy - eg, upon receipt of a bankruptcy 
notice by the debtor or upon the filing of a petition for bankruptcy. 

An automatic reversion without termination of the licence agreement, or other 
arrangements that unilaterally affect the balance of performance and consideration 
in a case of bankruptcy, are not enforceable and are deemed an unlawful preference 
of one party in the bankruptcy of the other party. In general, termination or 
reversion rights structured to be excessively disadvantageous for the debtor will be 
subject to avoidance actions. Automatic reversion of rights in favour of a bankrupt 
licensor seems possible under Swiss law, but we hardly see any commercial rationale 
to agree on such a mechanism. 

18 Roland Fischer, op cit, p303. 
19 Roland Fischer, op cit, p348 and following. 
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5. Cross-border aspects 

5.1 Foreign law 
An insolvency administrator in Switzerland is bound by the election of foreign law 
in the licence agreement with regard to issues of contract law - eg, what the rights 
of each party are under the licensee agreement and what the consequences of a 
breach of the agreement (subject to ordre public) are. 

The insolvency administrator is not, though, bound by the election of foreign 
law in the licence agreement with regard to the effects of the bankruptcy on the 
debtor and the debtor's assets. 

5.2 Foreign jurisdiction 
An insolvency administrator in Switzerland is hound by the election of foreign 
jurisdiction in the licence agreement. The election of foreign jurisdiction does not, 
however, affect the jurisdiction where the other party would have to file its claims 
against the bankrupt party and where the other party would have to challenge any 
decisions of the bankruptcy administration. The election of foreign jurisdiction only 
affects the jurisdiction where one party would have to file a suit against the other 
party for breach of contract or similar causes of action. 

1 
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