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By Daniele Favalli and Fabian Martens 

n a globalized economic environment, 
parties are often confronted with com­
mercial litigation abroad. In particular 

in the United States, foreign parties are 
increasingly in need of litigation counsel to 
defend civil actions brought against them. 

Counsel in charge of the foreign party's 
defense will assess risks at the beginning 
of the proceedings and will then define 
the appropriate defense strategy. When 
at the drawing board for the defendant's 
strategy, an experienced counsel will 
consider a number of issues that are 
commonly thought of at the beginning 
of litigation, e.g., moving the case from 
state to federal courts, objecting to the 
court's jurisdiction, or raising a forum non 
conveniens objection. 

One issue not likely to be included in 
the initial review is whether any defenses 
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s economic globalization contin­
ues across a wide spectrum of 
industries, with increasing pres­

sures for greater efficiency and cost sav-
ings, U.S. companies hoping to survive 
and indeed thrive in the new world 
economic order will continue to look 
for new opportunities to transact busi­
ness overseas. For some companies, this 
mission has meant the setting up of an 
office in another country to handle "back 

to be raised at the recognition and 
enforcement phase should be brought 
up at the beginning of the litigation. In 
other words, one may not necessarily 
think at the initiation of the proceed­
ings of issues regarding the end of the 
litigation. Thinking about recognition 
and enforcement would mean consider­
ing a scenario where counsel lost the 
case before the U.S. court, a thought 
indeed not welcomed by counsel. 

Foreign recognition and enforce­
ment laws, however, may provide for 
defenses to be raised at an early stage 
in the pending litigation. Possibly, if 
these defenses are not invoked at the 
commencement of the proceedings, 
defendant may be considered to have 
fully appeared in the U.S. litigation 
without effectively raising the defenses 
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office" operations. For others, it has 
entailed the migration of manufactur­
ing plants to far-flung locales, whether 
in China, India, or other emerging 
economic powers. Regardless of the 
form of this global activity undertaken, 
these companies must be concerned 
not only with the successes of their 
global operations (always paramount), 
but also with which legal regime has 
jurisdiction to govern the protection 
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necessary to avoid a later enforcement 
of an unfavorable decision. 

This article will look at cases against 
Swiss defendants. Specifically, the Swiss 
Private International Law Act (PILA) 
of 1989 provides that foreign decisions 
stemming from contract, unjust enrich­
ment, and unlawful act claims may not 
be enforced against a Swiss defendant 
having its seat (only) in Switzerland. As 
a conclitio sine qua non, however, the Swiss 
defendant must object to the foreign 
proceedings at their beginning. The 
defendant must declare it will object to a 
later enforcement in Switzerland. 

Recognition and Enforcement 
of Foreign Judgments 
For a decision of a foreign court to be 
enforceable in Switzerland, it must first 
be recognized. 1 Once recognized, a for­
eign decision becomes binding within 
the Swiss territory and is equivalent to 
a Swiss decision in its legal effects. 

Ordinarily, Switzerland recognizes 
and enforces foreign decisions when 
the respective foreign courts do so. As a 
prerequisite for enforcement, however, 
jurisdiction must exist under Swiss law. 
It is irrelevant whether the foreign court 
(i.e., the court rendering the decision) 
had jurisdiction under its domestic laws. 
Under Swiss law, a foreign court had 
"indirect jurisdiction" when it rightfully 
(from a Swiss perspective) assumed 
jurisdiction to decide the matter. If the 
foreign court is found (indirectly) com­
petent according to PILA, its decision 
will be recognized and enforced. 

As a general rule, indirect jurisdic­
tion is commonly accepted for deci­
sions rendered in the country of the 
defendant's domicile. The principle 
of general jurisdiction at the defen­
dant's domicile is deeply rooted in 
the European and, particularly, in the 
Swiss legal tradition.2 In addition, even 
the defendant's "habitual residence" 
in the country where the decision was 
rendered may suffice if the claims have 
a connection to the venue. From a 
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Swiss perspective, however, habitual 
residence will likely not suffice if the 
defendant has its formal domicile in 
Switzerland. 

Specific Protection for tlte 
Defendant Domiciled 

In addition to the above, jurisdiction 
may either be positively provided for 
or restricted by a specific provision of 
PILA. Certain provisions of PILA on 
jurisdiction, however, are more restric­
tive to protect Swiss interests against 
foreign decisions. A stronger protection 
is, in particular, available to Swiss 
defendants in cases where no (or 
insufficient) ties exist to the country in 
which the foreign decision is rendered. 

For judgments relating to claims 
based on contract, unjust enrichment, 
and claims based on unlawful acts, 
these restrictions are particularly strict. 
If the domicile of the defendant is in 
Switzerland, such foreign decision is 
generally not recognized in Switzer­
land.3 Decisions may not be enforced, 
even if an unlawful act occurred in 
the country in which the decision was 
rendered. Likewise, even if contractual 
obligations are performed in the coun­
try in which the decision is rendered, 
the decision is not to be recognized 
and enforced in Switzerland when the 
defendant is domiciled there.' 

Unconditional Appearance 

A court's jurisdiction may stem from 
the parties' agreement thereto. The 
parties are in a position to define 
jurisdiction before or after a dispute 
arises by means of an appropriate 
jurisdictional clause. 

When a party makes an unconditio­
nal appearance before a court, the 
court is deemed to have jurisdiction to 
hear the case at stake, regardless of any 
prior agreement by the parties. The 
party arguing its case, thereby, implicit­
ly waives its objections to the court's 
jurisdiction. Where a defendant declares, 
without any reservation, its intention to 
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argue the merits of the case, the defen­
dant is deemed to have "uncondition­
ally appeared" before the foreign court.; 
As a consequence of the doctrines of 
bona fide, a defendant substantially 
participating in the pending proceed­
ings is not entitled to later claim the 
decision should not be enforceable for 
lack of jurisdiction. 

Unconditional appearance, however, 
cannot be inferred when the defendant 
only files procedural motions to chal­
lenge the court's jurisdiction.6 In other 
words, it is common to seek dismissal 
of the case for lack of jurisdiction if the 
U.S. court may not have jurisdiction. 

How U.S. Decisions May Be 
Refused Enforcement 
If a defendant does not appear in the 
foreign (non-Swiss) court at all, it may 
under no circumstances be deemed to 
have appeared and thereby accepted 
the court's jurisdiction. In such a case, 
the defendant foregoes any possibility 
to influence the outcome of the matter. 
Non-appearance will avoid recognition 
and enforcement of any U.S. decisions 
rendered against a Swiss defendant in 
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the above described circumstances. 
Under Swiss law, by not appearing the 
defendant thereby expresses its inten­
tion to defy recognition of the decision 
in Switzerland. 

Not to appear in court at all is not 
advisable from a legal perspective ( the 
defendant may have a strong case on 
the merits) or tactically (the defendant 
does not want to cede all control and 
leave the proceedings to plaintiff). 
Indeed, the strategy of non-appearance 
may cause substantial disadvantages. 
First, even if the U.S. decision is not 

According to the Swiss 

doctrine, it is advisable 

not only to challenge 

the jurisdiction of the 

foreign court, but also 

to specifically raise the 

enforcement defense. 

enforceable in Switzerland, it does have 
material effects. Specifically, it may be 
recognized in other jurisdictions and, 
of course, in the country in which the 
decision was rendered. Second, the 
defendant's position may be strong and 
should, therefore, be heard and not 
forfeited. If the defendant is confident 
about the strength of its arguments, 
it may prefer to litigate the case with 
a chance of being awarded a decision 
in its favor. Third, the defendant is 
ceding control over the matter and is 
leaving the conduct of the proceedings 
to plaintiff- which is obviously a less­
than-desirable strategy. 

Reservation under Swiss PILA 
Swiss (case) law offers the Swiss 
defendant the option to oppose later 
enforcement of the decision, even if the 
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case was argued on its merits before a 
U.S. court. To benefit from this rule, the 
Swiss defendant must make an explicit 
reservation at the beginning of the 
proceedings against any later enforce­
ment of the decision. To meet the above 
described requirements under Swiss law, 
the defendant must raise the objection as 
early as possible, but with the statement 
of defense at the latest. 7 This rule applies 
even if foreign procedural laws would 
allow an objection at a later time. 

Such an explicit reservation also 
safeguards the interests of the claimant, 
because it is made aware at the begin­
ning of the litigation that the decision 
(against a Swiss defendant) may not 
be enforceable in Switzerland. When 
the claimant is made aware of possible 
enforcement risks, it is given the oppor­
tunity to withdraw the complaint from 
U.S. courts and to file the respective 
claim before any Swiss court having 
jurisdiction on the matter.8 

Swiss Case Law and Doctrine 
There are a number of cases by the Swiss 
Federal Court (SFC) concerning the 
application of the foregoing principles: 

• In 1970, the Swiss Federal Court 
defined the prerequisites for the 
reservation of a Swiss citizen against 
an Italian decision ( when neither 
the Lugano Convention nor the 
PILA were yet in force, but the 
principles remained unchanged after 
the enactment of the Swiss PILA).9 

Specifically, the Court held that 
the defendant did not have to seek 
the dismissal of the case for lack of 
jurisdiction if it was unlikely to suc­
ceed. Accordingly, it was sufficient 
to declare, before arguing the case on 
the merits, that the defendant would 
not accept to litigate before that 
court and that it would oppose the 
later enforcement of the decision in 
any other country. 

• In 1971, the Swiss Federal Court 
decided (based on a Swiss-Belgian 
Convention on execution of court 
decisions) that the defendant, before 
or during the hearing, had to declare 
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in an appropriate manner that it 
reserved the right to oppose recogni­
tion and enforcement of the decision 
in Switzerland. 10 

• In a decision of 1972, the Swiss 
Federal Court referred to the 
minutes of a bilateral treaty on 
execution of decisions between 
Germany and Switzerland. The SFC 
held that a defendant's reservation 
was sufficient if the defendant com­
municated that it submitted only to 
the procedure in the forum country 
and opposed the execution of the 
decision in the other country.11 

The previously cited Swiss case law 
dates back to a period before the enact­
ment of PILA. The wording of PILA, 
however, corresponds virtually identi­
cally to the principles developed by the 
Swiss Federal Court. In addition, these 
rules have been widely accepted by 
commentators in the Swiss doctrine. 12 

According to the Swiss doctrine, it 
is advisable not only to challenge the 
jurisdiction of the foreign court, but 
also to specifically raise the enforce­
ment defense. The defendant is 
entitled both to challenge the court's 
jurisdiction and also to make the 
appropriate reservation against a later 
enforcement of the decision. 

Conclusion 
Counsel to foreign parties should 
review issues related to recognition 
and enforcement at the beginning of 
litigation. If the defendant is a Swiss 
party, counsel should particularly assess 
the situation in contract cases, cases 
of unjust enrichment, and cases based 
on unlawful acts. Specifically, counsel 
should investigate whether any defenses 
exist that need to be brought up at the 
beginning of the proceedings. Doing 
otherwise could lead to the loss of 
valuable defenses provided by the laws 
of the enforcing country. 

Under Swiss law, a Swiss-domiciled 
defendant may avoid making an 
unconditional appearance in a foreign 
court (and, therefore, consenting to 
that court's jurisdiction) by making an 
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appropriate objection against future 
enforcement. According to this 
practice, a Swiss defendant is to make 
an explicit reservation against any later 
execution of the decision, which must 
meet the following requirements: 

• It must be made at the beginning, 
even if the procedural laws suggest 
otherwise and would allow for the res­
ervation to be made at a later time. 13 

• The reservation should explicitly 
declare its submission to the proceed­
ings in the country of the pending 
procedure, but oppose recognition 
and enforcement in Switzerland. 

• By making such an objection, cmmsel 
to the Swiss defendant is in a position 
to argue the merits of the matter 
before the U.S. court and, neverthe­
less, benefit from the "enforcement 
shield" provided by the Swiss Private 
International Law Statute. 

Endnotes 
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