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 Dealing with interim measures poses particular 
challenges for companies and attorneys. Advisers 
must be briefed, information must be gathered, 
and decisions must be made, all under significant 
time pressure. A structured approach can result in 
a crucial advantage relative to the opposing party.

Experience shows that practical aspects are just as 
important as legal analysis in preparing for and 
defending against interim measures. These practi-
cal aspects will be the focus of the following discus-
sion: Should a warning be issued? Where and when 
should action be brought? Is the necessary evi-
dence available? Can missing evidence be obtained 
in a timely fashion? Should an expert opinion be 
prepared? Are the documents available in the re-
quired language?

The following discussion, which focuses on prac-
tical aspects, includes many tips and examples. It 
is followed by checklists containing points to be 
considered in the preparation or defence of interim 
measures. This guideline will provide you with sup-
port in the event that you wish to obtain interim 
measures in the future, or must defend against 
them.

This publication first appeared in 2007 and was 
prepared in cooperation with lic. iur. Karin Graf. This 
updated second edition, reflects in particular the 
changes that have resulted from the enactment of 
the Swiss Code of Civil Procedure, which applies to 
all of Switzerland and supersedes the previous can-
tonal codes of procedure.

  

I Introduction
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A

Why interim legal 
 protection?

Regular civil litigation takes years and is expensive. 
Sometimes, the outcome achieved by the victo-
rious party is worthless because, in the meantime, 
the business situation has changed and the assets 
that were to be secured through legal action have 
been irreversibly destroyed or rendered obsolete 
by advances in technology and services.

Interim legal protection counteracts this. Steps are 
taken at the outset as if the claimant has already 
prevailed. This is done on the basis of a summary 
review by the court that is only provisional, i. e., 
interim, in nature. Issues of substance are only 
clarified by the court at a later date. Eventually, the 
substantive proceeding will reveal whether or not 
the interim court order issued at the outset was 
justified.

This situation is not unproblematic. At the outset, 
no one knows with any certainty whether the claim-
ant will ultimately prevail in the substantive pro-
ceeding. If he loses, then the interim measures 
obtained at the start will have been wrongly grant-
ed. A wrongly imposed measure can inflict substan-
tial harm on the defendant.

Courts do not like to expose themselves with in-
terim measures that later prove to be unjustified. 
Accordingly, the hurdles for the obtainment of in-
terim legal protection are high.

However, it is also possible to achieve a great deal 
with interim measures. A proceeding for interim 
measures has strong precedential effect, which 
means that its success or failure could have a criti-
cal influence on the outcome of the main proceed-
ing.

B

The prerequisites  
for granting interim 
 legal protection

The following legal prerequisites must be satisfied 
in order for interim legal protection to be granted:

a)  The claimant has a right that has been vio-
lated or is jeopardised.

b)  The claimant could suffer severe detriment 
as a result of this situation.

c)  If the detriment were to occur, it would be 
irreversible or irreparable. It could not sim-
ply be made good with money.

d)  The threat of detriment is immediate. Judi-
cial protection is urgent.

In a nutshell, therefore, the purpose of interim le-
gal protection is to avert an imminent, severe, and 
irreparable detriment as a matter of urgency.

In order for an application for interim legal protec-
tion to succeed, the following things are important 
in de facto terms from the perspective of the claim-
ant – who is known as the “applicant” in such pro-
ceedings for measures:
–  It must be a reasonably clear case; i. e., it 

must be possible for the applicant to easily 
and plausibly explain his own legal position 
with reference to the facts of the case and in 
terms of the law.

–  It must be possible to depict the interim or-
der applied for as being relatively innocuous 
or harmless. This means that the court must 
be shown that the interim order would not 
result in improper detriment for the defen-
dant and would not inflict significant harm 
should the measure later be found unjusti-
fied.

  

II Situations and measures
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–  At the same time, it must be shown that the 
harm to the applicant would be dramatic if 
the interim measure is not granted.

–  The relationship between the potential harm 
suffered by the defendant through an unjus-
tified measure and that suffered by the ap-
plicant if the measure is not approved must 
clearly show that the applicant has a great 
deal to lose, whereas the defendant has little 
to lose.

Only if these things can be plausibly presented to 
the court is there a reasonable chance of the ap-
plication being granted. Due to the court’s reti-
cence toward interim measures, any attorney ap-
proaching a court to obtain an interim measure 
should be prepared to encounter a sceptical and 
generally negative attitude on the part of the court.

In practice, the terms temporary (einstweilig), in-
terim (vorsorglich), and provisional (provisorisch) 
legal protection are used as synonyms. For simplic-
ity’s sake, we will use the term “interim measure” 
(vorsorgliche Massnahme) in this guideline.

C

What situations demand 
interim measures?

1 Overview

In corporate practice, there are many situations in 
which interim measures must be considered. Of 
course, it is impossible to provide an exhaustive list 
of such situations, but the following examples 
should illustrate some instances in which interim 
legal protection can be helpful.

2 Preserving an existing condition

Interim measures can be used to preserve an ex-
isting condition, the existence of which is jeop-
ardised, for the duration of the regular court pro-
ceeding. The following situations illustrate when 
such a safeguarding measure can be appropriate:

A  The Labour Pension Fund Foundation pur-
chases business property at a prime location 
in Basel from Immo-Future AG. Before the 
purchase is recorded in the land register, the 
pension fund learns of contract negotiations 
pertaining to the same property between 

Immo-Future AG and an American real es-
tate investor.

	 u  The Labour Pension Fund Foundation 
wants to ensure that, for the duration 
of the proceeding to assert its claim to 
the transfer of ownership, Immo-Fu-
ture AG cannot transfer the property 
to a third party.

B  Matterhorn Management AG has obtained an 
award from a Paris arbitral tribunal against 
Indebito Srl., with registered office in Rome, 
for payment of EUR 2.5 million. It happens to 
learn from a business partner that Indebito 
Srl. has accounts at a bank in Zurich.

 u  Matterhorn Management AG wants to 
safeguard execution of the arbitral 
award in its favour by blocking the In-
debito Srl. accounts in Switzerland.

C  The art dealer Pacisso has sold a painting to 
the Papadurakis gallery in Athens. Despite 
repeated reminders, the purchase price has 
not yet been paid. Now Pacisso has learned 
that Papadurakis intends to put several sig-
nificant works of art up for sale at the Basel 
Art fair.

 u  Pacisso wants to secure his purchase 
price claim by having works of art 
owned by the Papadurakis gallery 
seized.

D  The Cologne-based publisher Urs Gala en-
trusts a significant share of his private as-
sets to the asset manager Bühlmann. After 
two months of futile attempts to contact 
Bühlmann, he is forced to conclude that a 
large share of his assets is no longer in Swit-
zerland. Bühlmann has disappeared without 
a trace. Gala is aware that Bühlmann owns a 
villa in Zurich and several sports cars.

 u  Gala wants to ensure that Bühlmann’s 
assets will still be accessible if he 
eventually enforces a judgment 
against him.

E  Medizina AG is the exclusive supplier of phar-
maceuticals to Apotheka AG. Medizina AG 
terminates the exclusive distribution agree-
ment, effective immediately. Apotheka AG 
takes the position that there are no grounds 
for termination and it has no short-term op-
tion for sourcing the pharmaceuticals it sells 
from another supplier.

 u  Apotheka AG wants to keep Medizina 
AG from stopping its deliveries until it 
has established another supply source.
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3 Abstaining from a harmful action

If a harmful action is imminent, it might be possible 
to prevent it through an interim measure. This is 
illustrated by the following examples:

F  Mr Bühler, the former head of the Sales 
 Division at the financial services company 
 Moneta AG, is now working for a competitor. 
Moneta AG clients have reported that  
Mr Bühler has attempted to lure them to his 
new employer as clients, even though he is 
prohibited from doing so under a post-con-
tractual non-compete agreement.

 u  Moneta AG wants to bar Mr Bühler 
from contacting its clients.

G  Xavier Ditavola is a famous designer. He 
markets designer furniture in Europe and the 
United States under his own name. Sergio 
Ditavola, a carpenter living in Locarno, sells 
wood furniture in Switzerland bearing the 
brand name Ditavola.

	 u  Xavier Ditavola wants to bar Sergio 
Ditavola from marketing his furniture 
under the Ditavola name.

H  Food Discount AG alleges in its advertising 
that it is always less expensive than its com-
petitor Price & Quality AG. Based on random 
sampling, the latter has determined that this 
statement is inaccurate.

 u  Price & Quality AG wants to bar Food 
Discount AG from alleging in its adver-
tising that it is always less expensive.

I  The television show “10 to 10” plans to air a 
report that is extremely detrimental to Clean 
AG’s business. In the report, it is alleged that 
Clean AG detergent routinely causes allergic 
reactions. Based on scientific tests, Clean AG 
can prove that this allegation is untrue.

 u  Clean AG wants to prevent the report 
from being aired.

J  The company Steel & Co. supplies steel gird-
ers to the company Upwardly Mobile GmbH 
for the construction of a high-rise building. 
To cover any claims arising from construc-
tion defects, it provides a bank guarantee of 
CHF 2 million. When contractual disputes 
arise, Upwardly Mobile GmbH threatens to 
draw on the guarantee even though there is 
no evidence of any connection with con-
struction defects.

 u  Steel & Co. wants to prevent any un-
justified drawing on the bank guaran-
tee.

K  Fizzy Pop AG, which markets a well-known 
product under the brand name “Sonilka,” 
learns from press reports of the imminent 
founding (and registration under commercial 
law) of a competitor that intends to do busi-
ness as “Sanilca GmbH.”

 u  Fizzy Pop AG wants to keep the com-
peting company from being recorded 
in the commercial register under the 
name “Sanilca GmbH.”

4 Preservation of evidence

A critical factor in achieving success before a court 
is whether one can prove one’s own representation 
of the facts. One potential aim of interim measures 
is to preserve or document evidence relating to the 
main proceeding or negotiations with the opposing 
party. This is illustrated by the following situations:

L  During a Saturday shopping excursion to Zu-
rich, the sales director of B-Watch AG discov-
ers imitations of his latest big seller in a 
watch dealer’s display window. The vendor 
refuses to tell him where he acquired the 
watches.

 u  B-Watch AG wants the vendor to be 
ordered to disclose his supply sources.

M  The licensing agreement between XCM AG 
and All-Software GmbH recently expired and 
was not renewed. XCM AG discovers that All-
Software GmbH is still marketing the previ-
ously licensed software on its website.

 u  In anticipation of possible legal pro-
ceedings, XCM AG wants to preserve 
proof that All-Software GmbH was still 
marketing its software after the li-
censing agreement had been dis-
solved.

N  Construction Machinery AG sold a used 
crane with 3,000 operating hours to the Ger-
man company UsedButGoes GmbH. The lat-
ter is now alleging that the used crane has in 
reality been used for 7,000 hours. It de-
mands a reduction of the purchase price. 
Shortly thereafter, Construction Machinery 
AG discovers that UsedButGoes GmbH is of-
fering the used crane for sale on its website, 
indicating there that it has 3,000 operating 
hours.
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u  Construction Machinery AG wants to pre-
serve the sales offer on the UsedButGoes 
GmbH website as evidence before it is de-
leted.

D

Provisional and ex parte
injunctions
The surprise effect can be of critical importance in 
determining whether an interim measure is suc-
cessful. If such a situation is present, the applicant 
requests what is known as an ex parte injunction 
(superprovisorische Verfügung). In this case, the 
court considers the request without first hearing 
the defendant. The element of surprise is key here. 
Thus, “ex parte” means “without hearing the op-
posing party.”

At the same time that it hands down the ex parte 
injunction, the court also summons the parties to a 
confirmation hearing, which is to be held without 
delay, or it establishes a deadline for the defendant 
to present a written statement. After the defendant 
is heard, it makes a final decision about the re-
quested measure. If, through the hearing or the 
statement, the defendant succeeds in causing the 
court to have significant doubts concerning the jus-
tification of the measure, the granted ex parte 
measure is rescinded.

In cases where the element of surprise plays no 
role, a provisional measure can be requested in-
stead of an ex parte one. With provisional mea-
sures, the defendant is usually first given the op-
portunity to present a written opinion. The parties 
are then typically called to a hearing, after which 
the court decides whether to grant the injunction.

E

What interim measures 
can be applied for?

1 Introduction

What the situations described in sections 15 et seq. 
have in common, is that it is necessary to at least 
consider whether an application for interim mea-
sures should be filed. The types of measure avail-

able will be of critical importance in assessing that 
question.

Any court order that could possibly avert a specific 
imminent detriment can be the subject of an in-
terim measure. Examples include not only prohibi-
tions, but also orders to eliminate an unlawful situ-
ation, instructions issued to a register authority or 
a third party, payments in kind, or (in very rare and 
limited cases) the provision of cash payments.

Due to this flexibility, a complete listing of possible 
measures is impossible. Instead, the following are 
several examples of interim measures that can 
typically be applied for before Swiss courts.

2 Attachment

The attachment of assets is an ex parte sequestra-
tion measure to protect jeopardised creditor rights. 
Claims for monetary payment or for provision of 
collateral that are due and enforceable by way of 
debt collection proceedings can be secured by at-
taching realisable assets held by the debtor. Ex-
amples of this are situations in which the debtor 
has no permanent residence, is behaving in bad 
faith (example D), is abroad (examples B and C), or 
has been declared insolvent. Other possible 
grounds for attachment are when the creditor has 
already obtained an enforceable court decision 
against the debtor for his claim.

The request for attachment is made in writing – or 
orally in exceptional circumstances – to the court in 
the debt collection venue or in the place where the 
assets are situated. The assets to be attached must 
be identified at least in terms of type and location 
and their caretaker must also be indicated. The as-
sets must belong to the debtor or at least be at-
tributable to him. Attachment deprives the debtor 
of his power of disposal over the attached assets.

Example:  Attachment can be used to impose a 
restriction on the disposal of a debt-
or’s assets held at a Swiss bank. In 
addition, any other assets are eligible 
for attachment –e. g., valuable items 
or claims held by the debtor against 
third parties.

Furthermore, the creditor must be able to make a 
prima facie case for the existence of his claim 
against the attached party. Finally, he must show 
that grounds for attachment are present.
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§§  Under art. 271 of the Swiss Debt Enforce-
ment and Bankruptcy Act, grounds for at-
tachment are: No permanent domicile of the 
debtor, secretion of assets, flight, debtor in 
transit, debtor with domicile abroad (only if 
the claim has an adequate connection to 
Switzerland and is based on an acknowledg-
ment of debt), certificate of loss against the 
debtor, or presence of an enforceable court 
decision (Swiss or foreign) against the debt-
or.

Attachment does not give the creditor a prior claim 
to satisfaction from the attached assets. After at-
tachment is imposed, he must procedurally enforce 
the attachment claim against the debtor (so-called 
validation) if he has not already done so prior to the 
imposition of attachment.

3 Orders and prohibitions

Through orders or prohibitions, third parties can be 
ordered to engage in specific conduct (example E) 
or be prohibited from doing so (examples F-J) for 
the sake of protecting or enforcing one’s legal posi-
tion.

§§  Interim injunctions can take the form of 
court orders and prohibitions against specific 
persons under threat of legal detriment.

In addition to orders and prohibitions, which are 
intended to bring about specific conduct, injunc-
tions to prevent the disposal of specific assets can 
be used as interim legal protection. Such orders 
and prohibitions can, depending on the factual situ-
ation, also be directed at third parties who are not 
identical to the parties in the proceedings.

Example 1:  Non-compete clause in an employ-
ment contract (see also example F)

   Mr Meier is prohibited, under threat of 
criminal prosecution, from contacting 
his former employer’s clients for com-
petitive purposes or from competing 
with the applicant in any other way.

Example 2:  Order to prevent the disbursement of 
a guarantee (see example J)

   Z AG is ordered to retract its request 
to Bank W for payment of guarantee 
no. ZW 0.000.000.

Example 3:  Prohibition after end of licensing 
agreement (see also example M)

   The defendant is barred, under threat 
that its executive bodies will be pun-
ished, from selling the software pro-
duced by the applicant or from distrib-
uting it in any other way.

Example 4:  Prohibition of payment
   Prohibition of payment to a third-party 

debtor in a dispute over the question 
of who is entitled to a claim (claimant 
dispute).

The enforcement of injunctive relief is afforded 
great significance in intellectual property law as 
well. Intellectual property rights grant a monopoly 
on use, and for that reason the holder of such 
rights can prohibit third parties from infringing on 
them. Various special provisions of law (e. g., 
trademark or patent law) expressly provide for 
such injunctive relief. The illegality of the infringe-
ment is a prerequisite for injunctive relief. The 
purpose of the application must be to prohibit pre-
cisely described conduct (see example H).

4 Disclosure

Securing claims and avoiding future harm may ne-
cessitate obtaining information from a third party. 
In particular in intellectual property law it may be 
important, in order to avoid (further) harm, that 
information be disclosed concerning the origin of 
goods that violate proprietary rights (see example 
L).

Swiss law does not recognise a general right to dis-
closure. However, such a right can be deduced from 
specific provisions of law or situations. If the gen-
eral prerequisites for granting interim legal protec-
tion are satisfied, such a right can also be enforced 
on an interim basis.

§§  Art. 59 MSchG (Swiss Trademark Protection 
Act)

 Interim measures
  1 If a person requests the ordering of interim 

measures, he or she can demand specifically 
that the court order measures

 a)  to preserve evidence;
 b)  to determine the origin of items ille-

gally bearing the trademark or indica-
tion of origin;

 c)  to preserve the existing condition; or
 d)  to effect provisional enforcement of 

injunction and removal claims.

28
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If the facts of the case are undisputed or immedi-
ately provable (“liquid”) and the legal situation is 
clear, there is another way of enforcing a claim for 
disclosure, namely through an application for legal 
protection in clear cases (art. 257 ZPO (Swiss Code 
of Civil Procedure)). As with proceedings on mea-
sures, this involves a summary proceeding which if 
the prerequisites are satisfied, allows for rapid en-
forcement of the claim.

The facts of the case are liquid if the opposing 
party presents no pleas or objections or only such 
as require no extensive clarification. The legal situ-
ation is clear if it has been established which provi-
sions of law apply and the legal consequences are 
clearly indicated by established doctrine and case 
law. A relatively clear case can usually be assumed 
with claims for disclosure, which is why an applica-
tion for legal protection in clear cases constitutes 
an alternative to the application for interim legal 
protection, especially in cases where a detriment is 
not yet imminent.

5 Seizure

Movable or immovable items or assets can be se-
cured through seizure. Such seizure can be based 
on criminal or civil law (e. g., trademark or patent 
protection). Individual items of evidence, items 
that constitute an offense (e. g., the stolen money), 
or the actual item in dispute may all be seized. The 
investigative authorities in criminal proceedings or 
the civil court are responsible for a seizure.

Through seizure, the applicant gains access to the 
seized items, assets, or documents, which can in 
some cases result in him also gaining access to 
valuable information.

§§  Seizure is established as an interim measure 
in federal law with regard to patent, trade-
mark, design, and copyright law, for example 
(art. 77 (1) b PatG (Swiss Patent Act), art. 59 
MSchG, art. 38 DesG (Swiss Design Act), art. 
65 URG (Swiss Copyright Act)): The holder of 
the right can demand that the court order 
seizure in order to preserve evidence or de-
termine the origin of items.

Seizure is not an option if the applicant’s claim con-
cerns monetary payment or the provision of secu-
rity; in such cases, the provisions concerning at-
tachment apply.

6 Legal rights of lien

Legal rights of lien give creditors the right to have 
a lien recorded on real estate in relation to claims 
arising from certain legal relationships. This in-
cludes the right of lien for building contractors, 
condominium owners, and sellers of real estate. 
The building contractor right of lien, which is the 
most common type of legal right of lien in practice, 
makes it possible for tradesmen and contractors 
who have supplied materials and labour, or labour 
only, for construction or other works, for demoli-
tion work, for scaffolding work, for excavation sup-
port, or for similar activities to record a right of lien 
on the respective property (art. 837 (1) no. 3 ZGB 
(Swiss Civil Code)). This secures their claim and 
gives them a prior claim in the event of a debt re-
covery action.

The claim for a building contractor right of lien is 
always brought against the owner of the property, 
even if he is not the actual debtor. The contractor 
or tradesman cannot have direct recourse to the 
land register office, but must instead apply to the 
court at the location of the property in question for 
an order instructing the land register office to re-
cord a building contractor right of lien. The lien 
must be recorded no later than four months follow-
ing completion of the work (art. 839 (2) ZGB), 
which is dated from the last functionally relevant 
work, not the time at which the construction site is 
cleared by the contractor.

Example:  A tradesman is entitled to record a 
building contractor right of lien against 
the property owner even if the owner 
had a contractual relationship with a 
general contractor and has already 
paid that contractor the full contrac-
tual amount for his services. The 
property owner runs the risk of a 
double payment obligation unless he 
guards against that possibility by way 
of corresponding contractual clauses 
or by involving a third-party fiduciary 
or bank in his relations with the gen-
eral contractor.

7  Prohibition of recording in the land
 register

The authority to dispose of real estate can be re-
stricted in order to preserve the existing condition 
through a note to that effect in the land register. 
Restrictions on disposal can be recorded as priority 
notices in the land register in order to secure dis-
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puted or enforceable claims for real estate. Be-
cause of the priority notice in the land register, a 
secured claim is effective against any subsequently 
acquired right to the affected property, and a re-
striction on disposal is also operative in foreclosure 
proceedings (example A).

§§  Priority notices concerning restrictions on 
disposal can be established on the basis of 
an official order made to secure disputed or 
enforceable claims for individual properties. 
The restrictions on disposal established 
through the priority notice are effective 
against all subsequently acquired rights (art. 
960 ZGB).

The claims on which the prohibition of recording in 
the land register is based must relate to the af-
fected real estate itself, must be due from or de-
nied by the debtor and a corresponding order must 
be applied for with the court at the location of the 
real property. After it is entered in the land regis-
ter, the prohibition of recording in the land register 
is assumed to be public knowledge, and third par-
ties acting in good faith enjoy no protections as to 
acquisition.

Example 1:  A prohibition of recording in the land 
register can be applied for as an in-
terim measure in fulfilment of a real 
estate purchase if ownership has not 
been transferred despite payment of 
the purchase price. The prohibition of 
recording in the land register protects 
the buyer’s legal position relative to 
third parties (example A).

Example 2:  In the case of bankruptcy of a debtor, 
the court can use a prohibition of re-
cording in the land register to safe-
guard the rights of the creditors.

8 Prohibition of recording in the 
 commercial register

It is possible by filing an objection under private 
law to prevent, at least temporarily, the recording 
of a fact in the commercial register for which re-
cording is mandatory (example K).

§§  Under art. 162 of the Commercial Register 
Ordinance (HRegV), anyone apart from the 
registrant himself can file an objection to 
recordings in the commercial register that 
have not yet been effected.

The objection must be submitted in writing to the 
commercial register office responsible for the re-
cording in question. Grounds do not have to be 
stated. The commercial registrar may reject the 
objection only in the event of it being obviously 
abusive. The objection automatically causes a pro-
hibition of recording in the commercial register. 
The commercial register office grants the objecting 
party a period of ten days to show that he has filed 
an application for the issuance of an interim mea-
sure with the competent court. Recording in the 
register is prohibited during that period.

§§  If the objecting party is unable to show this, 
or if the court denies the application for issu-
ance of an interim measure with res judicata 
effect, the commercial register office exe-
cutes the recording (art. 162 HRegV).

The court will order that the prohibition of record-
ing in the commercial register remain in place if the 
objecting party makes a prima facie case for an im-
minent detriment that would not be easy to reme-
dy; if his prayer for relief in the main case appears 
to have probable merit; and if the matter is urgent. 
Given the very short deadline of ten days, in most 
cases the matter is indeed urgent. The court de-
cides after hearing the opposing party and pro-
vides a copy of its decision to the commercial reg-
ister office.

Example 1:  Objection to a merger that is to be 
recorded

  “To the Commercial Registrar:
   On behalf of Y., address, (power of at-

torney attached), I hereby file objec-
tion to the recording of the following 
event, which will be reported to you in 
the near future or has already been 
reported: Merger of Z. AG, address 
(company number CH-0000000-0) as 
the acquiring company, with W. AG, 
address (company number CH-
0000000-0) as the target company.”

Example 2:  Objection to the recording of a new 
company (example G)

   The trademark owner files an objec-
tion with the competent commercial 
register office against the recording of 
a newly formed company with a name 
that violates its right of exclusivity.
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9 Institution of proceedings on money
 laundering

If criminal activity is suspected, a procedure pur-
suant to the Swiss Money Laundering Act (GwG) 
can be a very effective means of denying the sus-
pected person access to the assets resulting from 
the criminal activity. This can be used to prevent 
transfers of assets, for example. In addition to the 
reporting obligation for financial intermediaries in 
the event of knowledge or grounds for suspicion, all 
persons who, as part of their profession, accept, 
hold in custody, invest, or help transfer outside as-
sets have a right to report to the authorities if they 
suspect that the assets in question could have their 
origins in a crime (example D).

§§  A financial intermediary must report to the 
Money Laundering Reporting Office pursuant 
to art. 23 (Reporting Office) without delay 
(art. 9 (1) GwG) if they know, or have grounds 
to suspect, that the assets involved in the 
business relationship are connected to a 
criminal activity pursuant to article 305bis 
StGB (Swiss Criminal Code), that the assets 
have their origins in a crime, or that they are 
at the disposal of a criminal organisation 
(art. 260ter (1) StGB). 

§§  Any person who as part of his profession ac-
cepts, holds in custody, invests, or helps 
transfer outside assets and fails to ascertain 
the identity of the beneficial owner of the as-
sets with the care appropriate to the circum-
stances shall be liable to imprisonment not to 
exceed one year or to a monetary penalty. 
The affected persons are entitled to report to 
the internal criminal justice authorities or 
the federal authorities designated by law any 
observations that indicate that assets have 
their origins in a crime (art. 305ter StGB).

Reporting on the basis of a reporting obligation 
must be done to the Money Laundering Reporting 
Office without delay, and thus preferably by either 
fax or express mail. Reporting pursuant to the re-
porting obligation in art. 9 GwG must contain the 
same substantive information as reporting in ac-
cordance with the reporting right under art. 305ter 
StGB. Failure to report is subject to prosecution, 
but reporting a suspicion to the criminal justice 
authorities instead of to the Money Laundering Re-
porting Office constitutes satisfaction of the obli-
gation. In addition, reporting can be done simulta-
neously to the Reporting Office and to the criminal 
justice authorities. The Reporting Office reviews 
the report, and if it considers it substantiated, it 

forwards it to the competent criminal justice au-
thorities.

!!!  To simplify reporting, the Federal Office of 
Police has published a form for reporting to 
the Reporting Office, which is available on 
the Internet at www.fedpol.admin.ch.

After reporting, the financial intermediary must 
freeze the affected assets immediately and main-
tain the freeze for five business days. If the crimi-
nal justice authorities do not issue an order to 
maintain the freeze within that period, the financial 
intermediary may execute any transactions re-
quested by the client. However, he remains bound 
by his obligation to document all actions in writing 
(documentation obligation).

§§  A financial intermediary must immediately 
freeze any assets entrusted to him that are 
connected with the report. He must maintain 
the freeze on the assets until he receives an 
order from the competent criminal justice 
authority, but, in any event, for no longer 
than five business days from the time that he 
filed the report with the Reporting Office 
(art. 10 (1) and (2) GwG).

For the duration of the freeze on the assets, the 
financial intermediary is subject to a prohibition of 
information, which means that he may not provide 
information in connection with the report to his af-
fected clients or to third parties. It is only with re-
spect to financial intermediaries that the prohibi-
tion of information is partly inapplicable.

§§  For as long as assets are frozen by his deci-
sion, the financial intermediary is prohibited 
from informing the persons affected or third 
parties of the report. If he himself is unable 
to freeze the assets, he may inform the fi-
nancial intermediary that is able to do so. He 
also is permitted, if necessary, to inform an-
other financial intermediary if they are con-
tractually bound together to cooperate in 
providing joint asset management services 
for one client or form part of the same corpo-
rate group (art. 10a GwG).
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A

Strategy and tactics

1 Overview

Strategy and tactics are key factors in successful 
litigation. Thus, particular importance is attached 
to strategy and tactics in preparing for interim 
measures. Should a formal warning be issued con-
cerning a breach of contract? Would that mean 
sacrificing the element of surprise? At what point 
does one achieve the maximum effect with a mea-
sure? Which court offers the best prospects of suc-
cess? Can the court strike quickly? Is it appropriate 
to involve the criminal justice authorities? These 
and other questions are discussed below.

2 Warning

Before a dispute is taken to court, it is usually ap-
propriate to try to find a solution out of court. This 
is especially true if the aim is to compel the oppos-
ing party to take, or desist from, some action and 
it is not merely about securing assets or preserving 
evidence. In such cases, a warning letter is issued 
to the opposing party asking them to do whatever 
is demanded or to desist from the undesired ac-
tions.

!!!  Warning letters are generally not useful in 
situations where an interim measure will 
only have the desired effect if it comes as a 
surprise to the opposing party.

The first warning letter is often not sufficient to 
induce a change of behaviour in the opposing party. 
In that case, the next question is whether one 
should follow up or go ahead and take the matter to 
court. Dedicated follow-up, perhaps repeatedly, 
can definitely achieve results; with the opposing 

party either giving in or with a settlement being 
reached.

Example:  In disputes relating to the use of 
names, company names, trademarks, 
and other marks, it is quite often pos-
sible to reach what are known as de-
limitation agreements, which address 
the future use of the disputed marks 
by the contracting parties. Judicial 
proceedings can be averted in this 
way. However, such an agreement is 
not often reached after a single warn-
ing, but instead requires lengthy ex-
changes of correspondence or even 
actual negotiations.

Even in areas where fast legal protection is possi-
ble, it can make sense to try to reach a solution out 
of court and to allow enough time for that. This is 
especially true if the court has a great deal of dis-
cretion in deciding the matter, and it is thus difficult 
to estimate the risks and opportunities of an ap-
plication for measures.

In terms of procedural law, however, such action 
can entail negative consequences that must be 
taken into account. Specifically, the issuance of an 
interim measure is possible only in cases of ur-
gency. The issuance of an ex parte measure with-
out granting a hearing to the opposing party de-
mands there to be particular urgency (see section 
56 et seq.).

If a party seeking the issuance of an ex parte in-
junction has previously spent a long time trying to 
reach an out-of-court settlement by repeatedly 
(and futilely) asking the opposing party to do or 
desist from doing something, or has even entered 
into actual settlement negotiations, then the court 
might not consider the particular urgency require-
ment to (any longer) be met.

  

III Preparing for interim measures
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!!!  As a rule, only one warning should be issued 
in cases where the actual intention is to file 
an application for interim measures and 
where the time factor is relevant.

 3 Timing

On one hand, if an application is filed too early, this 
might lead to an unnecessary entrenchment of the 
parties in their respective positions, making theo-
retically possible settlements impossible. On the 
other, if the application is filed too late, one runs of 
the risk of no longer being able to achieve the de-
sired effect, or it being rejected by the court be-
cause of the decision to wait. Therefore, the timing 
of an application for measures is of central impor-
tance.

Except in the case of attachment, all measures of 
interim legal protection presuppose a certain ur-
gency. This is true to an even greater extent with 
ex parte injunctions. Just as in labour law, where 
dismissal without notice must be declared within a 
few hours or days of the incident prompting it, an 
ex parte measure must be applied for very quickly 
after an infringing action.

§§  Under art. 265 ZPO, the court may order the 
interim measure immediately and without 
hearing the opposing party “in cases of par-
ticular urgency, especially if there is a risk of 
frustration.”

Otherwise there is a threat that the application for 
measures will be dismissed or that an exchange of 
submissions will be ordered before a decision is 
made on the application. During an exchange of 
submissions, the party opposed to the measure is 
given the opportunity to present his position. The 
associated delay in issuance of the measure also 
allows him the opportunity to alter the matter in 
dispute.

§§  There are time limits even with an applica-
tion for the issuance of (only) a provisional 
injunction. Many courts observe (informal, 
i. e., established in practice) “forfeiture 
deadlines” after which measures of interim 
legal protection can no longer be obtained.

§§  In terms of federal law, a different situation 
applies in the areas of intellectual property 
law and the law on unfair competition: Under 
the case law of the Swiss Federal Supreme 
Court, “relative urgency” is sufficient to or-
der an interim measure. This is requirement 

is considered satisfied if the proceeding on 
measures results in the (interim) goal more 
quickly than a regular proceeding on the 
merits.

If only relative urgency is required for the issuance 
of a measure, this makes it possible, before apply-
ing for an interim measure, to wait and see wheth-
er the infringing action was a one-off occurrence. A 
formal warning is recommended in most such cas-
es, since the absence of the need to satisfy the 
regular urgency criterion means that there is no 
legal disadvantage to such a warning (see section 
51 et seq.).

4 Involvement of the criminal justice 
authorities

The aim pursued through interim measures can in 
some cases be promoted through the involvement 
of criminal justice authorities. This is especially 
true of sequestration measures. The securing of 
movable and immovable items and assets is a mea-
sure governed by criminal procedure. Through this, 
the criminal justice authorities remove items or as-
sets from a person’s free disposal. Examples of 
items subject to seizure are individual items of evi-
dence (e. g., business correspondence, computers, 
etc.), items that constitute an offence (e. g., busi-
ness books, forged documents), or assets acquired 
by way of an offense (e. g., proceeds of fraud or 
embezzled assets). As a rule, it is the criminal in-
vestigation authorities at the place of the offence 
who are responsible for a seizure. Moreover, if a 
criminal offense is suspected, moreover, the crimi-
nal justice authorities can order a house search, 
during which they can seize items or assets.

The procedures of a criminal action can serve the 
purpose of obtaining information. For example, if 
the applicant is also the injured party, he is allowed 
to see the files of the criminal proceeding. In this 
way, he gains access to valuable information that 
he may be able to use for further proceedings. He 
does not, however, gain possession of the seized 
assets.

The involvement of criminal justice authorities 
should be considered particularly in cases where it 
is difficult to secure assets or obtain necessary in-
formation by means of civil law. One aspect to con-
sider in this regard is that one does not have sover-
eignty – i. e., control – over the criminal procedure 
meaning that once a criminal proceeding has been 
instituted, one’s ability to influence its course is 
very limited. This is especially true of the speed of 
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the procedure, but also of the overall handling of 
the criminal investigation by the criminal justice 
authorities. Moreover, it is not possible to retract a 
criminal complaint and thus end a proceeding if of-
fences requiring public prosecution are involved. 
Therefore, the advantages and drawbacks of a 
criminal complaint should be weighed carefully in 
each case. Ultimately, the criminal justice authori-
ties do not consider it their duty – least of all their 
principal duty – to lend support to civil-law dis-
putes, nor is their focus on the recovery of money 
obtained through tortious means. Therefore, the 
advantages and drawbacks of a criminal complaint 
should be weighed carefully in each case, and re-
straint is called for when it comes to involving the 
criminal justice authorities.

5 Venue

a) Introduction

It is often the case that multiple venues are avail-
able for the issuance of interim measures. Interim 
measures can always be applied for from the court 
with competency to judge the main proceeding. In 
addition, other special venues are available.

b) Venue for the main proceeding

The principle that interim measures can be applied 
for from the court that has jurisdiction in the main 
proceeding holds true both domestically and inter-
nationally.

As a general rule, the court at the registered office/
domicile of the sued party has jurisdiction in the 
main proceeding. In the absence of peremptory 
provisions to the contrary, all actions under civil 
law can be brought there.

§§  The right to venue at one’s domicile is pro-
tected in the Swiss Federal Constitution. 
Thus, any other venue constitutes a restric-
tion of a constitutional right. Accordingly, 
there are very few actions in which judgment 
by the court at the registered office/domicile 
of the defendant is not possible.

Example:  In the case of the rental and leasing of 
immovable property, peremptory pro-
visions exist that provide for an exclu-
sive venue that is not situated at the 
defendant’s domicile or registered of-
fice.

Contracts usually stipulate what court is to decide 
disputes arising from, or in connection with, the 
respective contract. Unless stipulated otherwise, 
this chosen jurisdiction is exclusive – i. e., the main 
proceeding cannot be conducted before any other 
court. In the international context, however, it 
bears noting that the stipulated Swiss court can, 
under some circumstances, decline its jurisdiction.

§§  Under art. 5 IPRG (Swiss Private Interna-
tional Law Act), Swiss courts may decline 
their jurisdiction if Swiss law is not applicable 
to the dispute and if none of the parties has 
its domicile, place of habitual residence, or 
place of business in the canton of the stipu-
lated court. Such a right to decline jurisdic-
tion does not exist in the area of applicability 
of the Lugano Convention (LugÜ).

In the international context, in the case of contrac-
tual claims if the sued party does not have its do-
micile or registered office in Switzerland then the 
venue is deemed to be at the Swiss place of perfor-
mance. The place of performance is the place 
where the contractual obligation that is the subject 
of the action is to be performed.

For tortious or quasi-tortious claims, in addition to 
the venue of the domicile, the place of the tortious 
act is available as venue. This means the place or 
places where the tortious act was carried out or 
where the effect of the tortious act occurred. 
Therefore, there are at least multiple venues avail-
able for the assertion of such claims.

Example:  Claims arising from a trademark in-
fringement can be entered at any 
place in Switzerland where the trade-
mark-infringing products were sold.

If the disputed claims are subject to an arbitration 
agreement, the arbitral tribunal can also issue in-
terim measures. However, the (competing) juris-
diction of the public courts continues to apply with 
regard to the issuance of interim measures. This is 
certainly true as long as the arbitral tribunal has 
not yet been constituted.

c) Special venues for interim measures

Besides the court that is hearing the main proceed-
ing, the court at the location where the measure is 
to be executed is also competent to issue interim 
measures (art. 13 ZPO; art. 10 IPRG). The same 
holds true in the euro-international context, be-
cause the respective jurisdiction provision (art. 31 
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LugÜ) refers to the rules on jurisdiction set forth in 
the national law.

In the international context, there exists what is 
known as ‘emergency jurisdiction’: Swiss courts 
may issue interim measures even if they them-
selves do not have jurisdiction to decide the case.

d) Choosing the proper venue

Various aspects must be considered in choosing 
the venue where the application for interim mea-
sures is to be filed:
a)  Where is the measure to be executed? Ide-

ally, the measure should be issued by the 
court in the location where it is also to be 
executed.

b)  Among the competent courts, is there one 
that, based on experience, is more likely 
than others to grant the desired measures? 
As an example, practices concerning attach-
ment differ significantly among courts.

 !!!  To obtain attachment of accounts at 
UBS AG, which has two head offices 
(Basel and Zurich), it is usually recom-
mended that the application for at-
tachment be filed in Basel.

 !!!  If the debtor’s assets are situated in 
different locations (e. g., bank ac-
counts in different cantons), it is rec-
ommended that the application for 
attachment be filed at the place of 
debt collection (debtor’s domicile/reg-
istered office). In this way, the court at 
the place of debt collection can simul-
taneously issue the attachment order 
for all assets to be attached.

c)  How is the application process set up? In 
some cases, it is advantageous if the appli-
cation can be presented or explained to the 
court orally.

d)  What is the official language of the court? 
The language in which the procedure will be 
conducted may depend on the choice of 
court.

Interim measures must be validated. This means 
that action must be brought in the main proceeding 
within the deadline established by law or set by the 
court (see section 82 et seq.). Through what is 
known as an action for negative declaratory judg-
ment, the presumptive defendant can specify the 
venue for continuation of the proceeding. The issu-
ance of an interim measure can cause the pre-
sumptive defendant to very quickly file such an 
action with a court that is acceptable to him. In 

some cases, therefore, it is recommended that the 
main proceeding be made pending simultaneously 
with the application for issuance of an interim mea-
sure. If that is the case, then all the aspects rele-
vant to choosing a venue for the main proceeding 
should also be considered when deciding with 
which court the application will be filed.

B

Coordination and 
 Communication

1 Overview

Multiple interim measures imposed at the same 
time can create added value. However, this suc-
ceeds only if the various measures are coordinated 
and the synergies are utilised. At the same time, it 
is necessary to ensure that the approval or rejec-
tion of one measure does not undermine the effect 
of another.

Customers and employees can also be affected by 
the circumstances under which the issuance of in-
terim measures is considered. Good communica-
tion with the opposing party and any third parties 
can aid in the success of an interim measure. In 
contrast, poor communication can endanger it. To 
avoid uncertainty and misinformation, proper com-
munication should be planned and ensured.

2 Coordination of different venues  
in Switzerland

In practice, the applicant can be confronted with a 
situation in which he must apply for measures si-
multaneously at multiple locations.

In such cases, it is necessary to carefully plan the 
coordination of the various measures. If such coor-
dination is lacking or does not work, the success of 
the various measures could be jeopardised.

A wide variety of aspects must be considered, such 
as the practices of the various courts with regard to 
the type of procedure (oral/written) and the spe-
cific configuration of interim measures, but also the 
significance of the individual measures in the spe-
cific case. Therefore, the coordination of the mea-
sures must be planned in accordance with the 
specifics of each individual case.
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!!!  The coordination of multiple applications for 
measures can be planned only in cooperation 
with the retained attorney. Therefore, the 
question of whether multiple measures are 
necessary or reasonable must be addressed 
as early as possible.

3 International coordination

The international movement of goods and services 
can make coordinated action in different countries 
necessary for effective interim legal protection to 
require coordinated action in different countries. 
As a rule, each court will issue measures only for its 
own national territory. A (rare) exception exists in 
the case of English courts, for example, which can 
issue sequestration measures against the defen-
dant personally (in personam), with worldwide ef-
fect (known as worldwide freezing orders; see sec-
tion 129 et seq.). Upon issuance, and after the de-
fendant has been granted a hearing, these mea-
sures under English law can be executed 
internationally.

Example 1:  In connection with an attempt to en-
force a claim against a Canadian com-
pany it may be necessary to attach 
assets situated in North America or 
Asia in parallel with an attachment of 
bank accounts in Switzerland.

Example 2:  Acting against the worldwide market-
ing of a software product in violation 
of license necessitates legal action in 
multiple countries.

Example 3:  The worldwide freezing order of an 
English court must be declared en-
forceable separately in each of Swit-
zerland, Germany, and France.

If the circumstances of a case necessitate recourse 
to the courts or factual clarification in multiple 
countries, careful coordination of the various pro-
ceedings and of the law firms and other advisers 
involved in each location is important. Depending 
on the specific scenario, this coordination can be 
directed from the location where the most compre-
hensive factual information is present or where the 
first or the most substantively powerful measure is 
to take effect. The question of having a lead coun-
sel coordinate the various advisers should be ad-
dressed and clarified in advance of a measure. 
Clear responsibilities must be defined. The lead 
counsel is the client’s first contact person.

!!!  It must be agreed with the lead counsel that 
he will update and distribute a list containing 
the contact information of all persons and 
parties (name, position, e-mail, phone and 
fax numbers, addresses, time zone informa-
tion) who are informed about a specific case 
and must be included in the correspondence.

!!!  The lead counsel must be instructed to dis-
tribute the assignments and monitor sched-
uling after consultation with the client.

!!!  Attention must be paid to time zone differ-
ences so as to ensure the availability of key 
contacts.

Particular attention must be given to the exposition 
of facts, which must be identical or at least consis-
tent before the different (judicial) authorities in the 
various countries. The opposing party is all too 
happy to use inconsistencies in the exposition of 
the same factual circumstances to discredit a par-
ty’s factual submission, and thus ultimately the 
party himself. The legal arguments should also be 
harmonised and contradictions should be abso-
lutely avoided.

4 Validation

Interim measures are issued for a limited time only. 
They lapse if they are not validated within a spe-
cific time period.

§§  In some cases, the deadline for validation is 
prescribed by law (e. g., with attachment), 
whereas in other cases it is set by the court. 
Only deadlines set by the court may be ex-
tended.

Because of the – in some cases – very short dead-
lines, validation must be kept in mind when plan-
ning and preparing for interim measures, and the 
necessary preparatory actions must be taken. In 
particular, (supplemental) evidence (e. g., informa-
tion on witnesses and informants, certified ver-
sions of documents, etc.) should be gathered at the 
outset.

!!!  In the case of monetary claims, validation 
can be effected through the debt collection 
process. In the case of attachment, where 
the validation deadline is only ten days, a 
place of debt collection exists at the place of 
attachment for foreign debtors as well. It is 
important to note that the ten-day deadline 
must also be observed for all other proce-
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dural steps (petition for dismissal of objec-
tion or action following objection, action to 
obtain recognition of judgment following 
negative decision on dismissal of objection).

Moreover, the applicant must be clear about what 
objectives he hopes to achieve through validation. 
These are generally the same ones that he already 
wants to achieve with the interim measure, e. g., 
that the opposing party desist from a specific in-
fringing activity. It is often the case, however, that 
this is joined by other claims, such as a claim for 
payment. If the thrust of the validation is different 
from that of the interim measure, discussion might 
arise about whether the measure was validated 
properly and within deadline. This carries the risk 
of its rescission.

§§  Measures can often also be validated at the 
place where they are granted, but that is 
certainly not always the case. In the euro-
international context, for example, the Lu-
gano Convention prohibits use of the place of 
attachment to bring a validation action for 
payment. In addition, there may be a venue 
or arbitration agreement in force between 
the parties. If so, validation must take place 
at the stipulated forum, regardless of the 
jurisdiction of the court issuing the measure.

This can mean that the validation proceeding has to 
be conducted abroad and/or in a different language 
than the proceeding on measures. The necessary 
precautions in this regard must be made at an 
early stage. For example, correspondent attorneys 
must be engaged, validation actions must be pre-
pared at least in draft form, documents must be 
translated into other languages as required, etc.

Because of the extremely short validation dead-
lines (e. g., the ten-day deadline for validating an 
attachment), this work must be undertaken at an 
early stage. Interim measures are only efficient as 
long as they are in force!

5 Communication

a) Introduction

Measures of interim legal protection usually re-
quire precautions with regard to communication. 
This concerns both the applicant and the defendant 
in equal measure.

!!!  Communication should be given due atten-
tion at an early stage. If necessary, a com-
munications specialist should be engaged in 
addition to the legal counsel so that the two 
of them can work together. VISCHER rou-
tinely cooperates with various internal and 
external communication experts.

By way of exception, a communications strategy 
can also consist of no information whatsoever be-
ing exchanged. For example, a company can use its 
annual vacation closing to buy time and thoroughly 
review the impact of an interim measure. Never-
theless, the decision to refuse to communicate 
should be examined carefully and should always be 
made deliberately, and not as a result of chance. 
Otherwise an information vacuum will almost in-
evitably be regarded, both internally and exter-
nally, as a leadership vacuum.

b) Internal communication

If interim measures are obtained, it must be en-
sured that this is appropriately communicated in-
ternally. Often, the right approach is to inform the 
entire staff in general terms, especially if media 
coverage of the matter is anticipated.

On the other hand, the affected departments must 
be instructed on what communication policy ap-
plies. The persons responsible for communication 
must be designated, and supplemental instructions 
must be issued to the affected employees. This 
could include, for example, instructions on the han-
dling of inquiries by clients, third parties, or the 
press, the compilation and central evaluation of 
documents, or the possibility of suspending the 
routine deletion or destruction of documents or e-
mail correspondence.

In many cases, it will be necessary to impose a ban 
on communication. If so, the employees must be 
instructed to refer all questions to the person re-
sponsible for communication.

c) Communication with the defendant

As a rule, an applicant – except in the case of a 
warning (see section 51 et seq.) – will do what he 
can to avoid giving the defendant advance notice of 
his intention to apply for measures of interim legal 
protection. He will not want to forewarn him.

If there is no danger of the defendant altering the 
object of the proceeding, then communicating that 
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intention – or even sending a draft of the pleading 
– can be used to exert pressure on the defendant.

Example:  This was the tactic used by the Swis-
sair legal counsel when the former 
airline Crossair planned to use the 
name “Swiss”.

However, providing a draft of the pleading allows 
the defendant to prepare a direct or indirect de-
fence (pre-emptive brief) geared to the application 
for measures, which may have indeed been critical 
in the aforementioned “Swiss” case.

Under some circumstances, it may also be appro-
priate to instruct the defendant not to destroy cer-
tain categories of documents, but instead to keep 
them available. Such an instruction will ruin the 
defendant’s good faith, which also affects routine 
deletion and destruction activities.

§§  In procedural terms, there can be a reversal 
of the burden of proof if one party makes a 
prima facie case for the existence of and for 
specific content of documents not available 
to him, and the defendant is unable to prove 
that the opposite is true by submitting such 
documents.

After the issuance of a measure, the communica-
tion channels must be opened with the defendant, 
e. g., to discuss the possibility of a settlement.

!!!  As a rule, communication with the defendant 
should be handled by the attorneys.

 d) Public information

Applicants might also be confronted with public in-
formation needs. Especially in situations where the 
legal department and possibly other departments 
as well – e. g., production or marketing – are in-
volved in preparing for, defending against, or im-
plementing an interim injunction and are absorbed 
in those activities, the wires can run hot and jour-
nalists might want to know what is going on. In 
such cases, a “standby communiqué” should be 
drawn up at an early stage, which must be continu-
ally adapted to new developments and conditions 
with the passage of time.

§§  Special duties to inform the public may exist 
in the case of listed companies based on the 
“ad hoc publicity requirement” (art. 53 of the 
SIX Listing Rules).

In some cases, press reporting may not only elicit 
public interest, but also affect the arguments or 
conduct of the defendant or even influence the de-
cision by the court deciding on the measures.

!!!  Communication measures aimed at the pub-
lic should therefore be coordinated with the 
attorneys or even, if necessary, be formu-
lated in cooperation with them.

e) Advance information for third parties (e. g., 
banks in the case of attachment)

The applicant may have an interest in informing 
third parties prior to, in parallel with, or after 
events. The purpose of this might be to cause the 
respective third parties to question their involve-
ment in infringing activities or to place in bad faith 
any support of such activities. It can also serve the 
purpose of keeping third parties from directly en-
gaging in infringing activities or participating in 
actions to circumvent the prohibition. Moreover, it 
demonstrates the applicant’s determination to en-
force his rights.

Example:  If at least a prima facie case can be 
made for the applicability of the Mon-
ey Laundering Act, a report of money 
laundering to banks (section 46 et 
seq.) results in an interim freezing of 
assets and – if an application for at-
tachment is granted – to a “second 
level” of seizure measures applied to 
the assets.

!!!  When assets held by a third party (e. g., bank 
accounts) are frozen, informing the third 
party in advance can be a very effective 
measure. The third-party debtor will take 
care to avoid running the risk of double pay-
ment and thus freeze the assets in de facto 
terms until the situation is clarified.

C

Evidence

1 Overview

Ultimately, it is on the basis of the available evi-
dence that the court decides whether it grants or 
denies an application for measures. There are 
judges who believe that the pleadings should be 
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disregarded and that only the parties’ documenta-
ry evidence should be studied in detail. This illus-
trates the importance and value of the available 
evidence, but also of how it is presented. There-
fore, any opportunity to obtain relevant evidence 
must be utilised.

2 Gathering evidence

Although formulating and submitting the actual ap-
plication for the issuance of interim measures is an 
important element of the preparatory work, the 
focus should not be exclusively on the legal re-
quirements. At least equally as important as the 
question of whether a right – that is potentially en-
forceable as an interim measure – to demand that 
the defendant take or desist from some action ex-
ists, is the question of the available evidence. This 
can concern proof of infringing actions on the one 
hand, but also references to objects of execution 
(e. g., bank accounts) on the other hand.

The international and local jurisdiction of the court 
ruling on measures is usually linked to the location 
of objects of execution, such as assets. Indeed, 
interim measures serve no purpose if they are is-
sued in a country in which they cannot be executed 
or where their execution proves futile.

§§  It is true that under art. 31 of the Lugano 
Convention, interim measures are just as 
enforceable in the euro-international area as 
final judgments, under certain conditions 
specified by the European Court of Justice. 
However, that requires the court ruling on 
the measures to be more than a purely ter-
ritorial decision which is invariably the case 
with Swiss interim measures.

The broader and more far-reaching the impact of 
an interim measure (e. g., an attachment), the 
more likely it is that the respondent will be forced 
to agree to an amicable settlement. Thus, the ap-
plicant should also clarify the facts of the case 
carefully and at an early stage. In the case of a 
business relationship of many years’ standing, this 
might necessitate going through extensive files 
looking for specific information – banking details, 
for example – within a short period of time.

!!!  The earlier such work is begun, the fewer 
resources will be committed to it during the 
“hot phase.”

Third-party confidentiality obligations could result 
in an inability to produce evidence. In such cases, 

a supplemental “fact finding” must take place, pos-
sibly involving private investigators or experts.

§§  Evidence obtained through illegal methods 
could be disallowed. As a result, evidence 
produced in that way is of no avail.

It is true that the defendant is completely unable in 
the ex parte stage, and often unable in the provi-
sional stage, to successfully assert that evidence 
was obtained impermissibly. The moment of truth 
arrives, however, by no later than the validation 
stage. The applicant can end up in a worse overall 
position if an ex parte or provisionally approved 
measure is subsequently overturned than would 
have been the case if no measure had been applied 
for or approved. In this case, after all, the defen-
dant has now been alerted and can take corre-
sponding precautions (withdrawing his assets, for 
example). Therefore, an applicant must always give 
thought to how he will counter the possible disal-
lowance of evidence over the course of the pro-
ceeding. More evidence is permissible in a later 
stage of the proceeding than at the provisional 
stage, and there are prospects – in some cases, 
good ones – for obtaining further evidence over the 
course of the proceeding.

§§  The procedure for obtaining interim legal 
protection is always summary. It is charac-
terised by restrictions concerning evidentia-
ry rigor, but also by restrictions on types of 
evidence.

§§  The restriction on evidentiary rigor means 
that only a prima facie case for the submis-
sion is required, not strict evidence. Under 
the established case law of the Swiss Federal 
Supreme Court, making a prima facie case 
means more than alleging but less than prov-
ing. In practice, however, making a prima 
facie case comes very close to strict evi-
dence.

§§  One particular consequence of the restric-
tion on types of evidence is that, in summary 
proceedings, personal evidence from wit-
nesses, informants, and party examinations 
is not allowed. In addition, no visual inspec-
tions are performed and no expert reports 
are obtained. This means that in de facto 
terms the possible and reasonable evidence 
is reduced to documents.

!!!  Good documents and thus good evidence, 
are those that come from the defendant him-
self or from third parties that are not linked 
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to the applicant or dependent on his instruc-
tions.

!!!  In the event of complex cases and/or refer-
ences to foreign law, it might be necessary to 
submit factual or legal expert opinions (see 
section 109 et seq.).

3 Interim securing of evidence

Evidence for an interim measure must be obtained 
and secured in a suitable form at an early stage. 
There might be justification for taking evidence 
before the matter in dispute has been taken before 
the court, so as to weigh one’s own prospects of 
success.

§§  The interim securing of evidence is a special 
form of interim legal protection. The general 
prerequisites for the issuance of interim 
measures (see section 10) do not apply to 
the interim securing of evidence. It is applied 
especially if evidence is in jeopardy. If there 
is a risk of a witness dying or emigrating, or 
if there is an urgent need to repair or dis-
mantle an item in which a defect is to be as-
certained, then the interim taking of evi-
dence can take place without a main pro-
ceeding being pending and without the need 
for detailed substantiation. As an alternative 
to evidence being in jeopardy, another suffi-
cient prerequisite for the interim securing of 
evidence under the Swiss Code of Civil Pro-
cedure is that the applicant has made a pri-
ma facie case for his having a legitimate in-
terest. In practice, the requirements set 
forth for the legitimate interest are kept low. 
Although the hurdle for instituting the pro-
ceeding for the interim taking of evidence is 
relatively low, it is nonetheless necessary to 
adequately identify the evidence so that the 
defendant is not forced to conduct an “inter-
nal investigation.” Accordingly, a fishing ex-
pedition conducted against the defendant is 
not possible.

An interim securing of evidence serves the pur-
poses of procedural economy, since in some cases 
it can result in complete avoidance of the main pro-
ceeding, once the existence of a defect, the pres-
ence of an infringing action, etc., has been estab-
lished.

!!!  The interim securing of evidence before a 
court can forewarn the defendant. There-
fore, if the evidence to be taken is used for 

an application for measures, the proceed-
ings in question must be coordinated (see 
section 76 et seq.).

The interim securing of evidence can be of particu-
lar significance in connection with infringing ac-
tions that are committed via the Internet. Websites 
can be modified in mere seconds, in such a way that 
it may no longer be possible to prove their content 
after the fact. Although illegal Internet content can 
sometimes be perpetuated through the cache 
memory of search engines, even that does not 
document the entire content of a website.

!!!  A more formal alternative to merely printing 
out website content is the ascertainment of 
the content of a website by a notary or court. 
For this purpose, in analogy to the interim 
securing of evidence, a log can be recorded 
of the content of a website. The interim se-
curing of evidence is possible both within and 
outside a main proceeding.

4 Private expert opinion

a)  Purpose, requirements, and content of an 
expert opinion

Expert opinions can support an application for in-
terim measures. Their purpose is to support the 
court in its decision-making with expert legal or 
factual knowledge. A distinction is made between 
expert opinions on points of law (see section 117) 
and expert opinions on points of fact (see section 
118).

Because of the restriction on types of evidence 
(see section 105) and the time pressure, the expert 
opinions commissioned by the parties are relevant 
to interim legal protection. Thus, the following re-
marks are focused on what are known as private 
expert opinions (Parteigutachten). It bears noting 
here that under the uniform case law a private ex-
pert opinion is not afforded the status of evidence, 
only that of a party submission.

In order to fulfil its purpose, an expert opinion must 
satisfy two key requirements: It must be authored 
by a specialist or expert, and it must be as indepen-
dent, impartial, and unbiased as possible. The lat-
ter point is especially crucial in the case of expert 
opinions commissioned by the parties themselves. 
This is the only way to ensure that an expert opin-
ion has influence over the court’s decision-making.
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Therefore, a great deal of attention must be paid to 
the selection of a specialist or expert, and in prac-
tice the standard approach is to prepare a list of 
possible candidates and contact them at an early 
stage. Prior involvement of the candidate with the 
same case or with one similar to it, especially per-
sonal relationships, contractual or dependency 
situations, prior activity as expert, or on-going 
business relationships can be an obstacle to a can-
didate’s independence, impartiality, or unbiased 
status.

!!!  Potential candidates should be contacted as 
soon as a conflict emerges that could neces-
sitate the involvement of an expert. The 
primary consideration here is clarifying and 
ensuring their availability. The best candi-
dates usually have limited availability and 
are under time pressure.

!!!  In this way, the opposing party is also de-
prived of one’s own dream candidate, who is 
also blocked from other expert activities in 
the same case.

If a suitable expert has been found, he must be 
instructed as to the layout and content of the de-
sired expert opinion. This can prevent a situation in 
which the expert opinion does not deal with the 
actual topic or extensive rewriting is needed. One 
particular issue to clarify in this regard is whether 
the expert opinion is addressed to a specialised 
court that already possesses expertise or to a 
regular court.

!!!  An expert opinion must be adapted to the 
specific knowledge of its target audience.

An expert opinion should have the following con-
tent:
a)  Identification of the parties, the principal, 

and the target audience;
b)  Brief description of the facts of the case and 

of the expert’s mandate;
c)  Complete list of the files made available to 

the expert and of his own research and 
sources;

d)  Description of the factual foundations;
e)  Description of the expert’s own delibera-

tions, analyses, and research concerning the 
expert question, which are to be document-
ed fully and cleanly and for which sources 
are to be cited;

f)  Substantiation of a specific finding and con-
clusion (centrepiece);

g)  Answer to the question asked at the start or 
to the expert’s mandate;

h)  Any attachments (list of literature, expert’s 
curriculum vitae, etc.).

Whenever possible, it should be stipulated with the 
expert that he will provide an advance draft of his 
expert opinion. That draft should be reviewed care-
fully. Statements at odds with one’s own position 
should be identified. If possible, arrangements 
should be made with the expert for such state-
ments to be removed. In addition, any unobjective 
polemics and harshly worded criticism should be 
removed, since that detracts from the credibility of 
an expert opinion. On the whole, however, it is im-
portant in any review to ensure that the expert 
opinion does not lose its objectivity, because oth-
erwise it will inherently have little probative value.

!!!  It is recommended that the final expert opin-
ion be reviewed very critically so as to iden-
tify any weak points before the opposing 
party does so.

b) Expert opinions on points of law and on 
points of fact

Expert opinions can be commissioned to examine 
both legal issues and factual issues.

The subject matter of an expert opinion on points 
of law can be a concrete or abstract legal issue that 
merits particular attention. For example, expert 
opinions on points of law can be helpful if a specific 
question has not yet been addressed by the Fed-
eral Supreme Court, if an unsecured practice ex-
ists, or if a judicial practice is to be questioned.

Example:  (concrete legal question): Who is the 
owner of the airplane attached in Ger-
many with the Swiss registration num-
ber “IUB” and the aircraft type “BD-
900-2B20 (IAA)”?

Example:  (abstract legal question): What effects 
does a country’s express waiver of im-
munity have on it and its assets with 
respect to the attachment of its assets 
in Switzerland?

!!!  The question of whether an expert is to be 
presented with an abstract or concrete legal 
question must be considered carefully.

Special questions – e. g., technical or medical ques-
tions – can be answered through an expert opinion 
on points of fact.
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Example: Why have cracks formed in the main 
façade? Which tradesman bears responsibility for 
this defect?

5 Locating assets

As long as the requirements of law are satisfied, 
attachment can be used to freeze assets of the 
debtor situated in Switzerland. This option exists in 
particular in the case of foreign debtors who hold 
assets in Switzerland. Attached assets can later be 
used to settle an acknowledged or judicially ascer-
tained monetary claim against the debtor.

An application for attachment can succeed only if 
the creditor knows that the debtor has assets in 
Switzerland and where they are located. Ideally, 
the value of the attached assets is sufficient to 
cover the entirety of the attaching creditor’s claim.

It is possible that the creditor is only aware of as-
sets in an insufficient amount. This does not neces-
sarily mean that the debtor does not have other 
assets in Switzerland. If some of the debtor’s as-
sets are attached in Switzerland, he will try to 
move his remaining assets in order to protect 
them. Thus, the attaching creditor has an interest 
in obtaining as full a record as possible of the at-
tached debtor’s assets in Switzerland.

To achieve this, an attempt should be made to un-
cover as many records or clues as possible con-
cerning the attached debtor’s assets before the 
application for attachment is filed. The available 
files are the starting point in this process. They 
must be searched systematically for any referenc-
es to assets in Switzerland.

Example:  Items to be searched for include refer-
ences to bank accounts and stock 
portfolios, real estate holdings, valu-
able movable property (e. g., assets at 
trade fairs or in storage), or claims 
against third parties domiciled in Swit-
zerland.

If the creditor has a substantial claim, it might be 
worthwhile to engage a private investigator to 
track down such assets, if the debtor’s known as-
sets in Switzerland are not enough to cover the 
claim and he is presumed to have additional assets 
in the country. Private investigators are usually 
able to exhaustively clear up such situations in 
short order.

!!!  A private investigator’s work is made much 
easier if clues about possible assets already 
exist. In this connection too, internal re-
search can be worthwhile.

6 Document management

Although the subject of document management 
does not quicken the heart of the litigating party 
and his legal counsel, the systematic storage and 
maintenance of critical procedural documents plays 
an important role. In view of the very short dead-
lines that apply to interim measures as well as the 
fact that a substantial quantity of more or less rel-
evant documents is often present, the ability to 
quickly access information can be a critical factor in 
the success of an application.

A dispute in which interim legal protection is neces-
sary rarely arises overnight. Most such cases have 
backstories that may extend back over several 
years. It is critical that the attorney conducting the 
case be fully and completely informed by his client 
about the relevant facts and that he be furnished 
with all relevant documentation. Since clients are 
rarely prepared to the extent of being able to hand 
over to their attorney a complete, printed file, the 
first stage of preparing for a measure usually en-
tails nothing short of an inundation of documents 
or information.

To ensure that the incoming information is stored 
and managed cleanly, a filing system should be 
agreed to at the start and then be adhered to by the 
entire litigating team. This system can be arranged 
by subject matter or in chronological order, and it 
can also be kept electronically and/or in print form.

!!!  How to maintain the files and ensure that 
they are complete must be decided in con-
junction with the attorneys conducting the 
procedure. As a rule, it is recommended that 
a responsible person (generally a paralegal) 
be appointed to be responsible for the clean, 
complete, and systematic filing of all docu-
ments.

!!!  The files should be arranged by subject mat-
ter or in chronological order in such a way 
that information can be accessed at any 
time. This aspect should be considered even 
during the preparatory stage.

 



25

127

128

129

130

 

Interim Legal Protection in Corporate Practice    Preparing for interim measures

D

International aspects

1 Overview

Many cases have an international dimension, either 
because a party lives abroad, because foreign law 
is applicable, assets are situated abroad, or docu-
ments are written in a language other than that of 
the court. The international dimension can open up 
additional opportunities that should be exploited. 
However, internationality also means additional ef-
fort, e. g., because the content of foreign law must 
be proved or translations of documents must be 
produced. In order to keep the success of a mea-
sure from being endangered by deficient coordina-
tion, the respective preparations must be made in 
a timely fashion.

2 Use of foreign legal remedies in 
 support of proceedings in Switzerland

a) Introduction

Legal institutions of our foreign trading partners 
can be used to support or prepare for interim mea-
sures in Switzerland. This is illustrated by several 
foreign examples.

b)  Examples of measures by English civil courts

(i) Freezing order (“Prohibition of disposal”)

The freezing order (previously known as a “Mareva 
injunction”) is an interim measure under English 
law. It effectively comprises a ban on the disposal 
of assets by the defendant up to a specified 
amount. The freezing order is usually handed down 
without granting the defendant a hearing. A defen-
dant who violates a freezing order is liable to con-
tempt of court charges. However, the applicant 
does not gain prior rights to the assets of the ac-
cused.

Since 1989, the English courts have also issued 
“worldwide freezing orders” under certain condi-
tions. This interim measure has proved to be very 
powerful and far-reaching and can also be effective 
in Switzerland if it is declared enforceable here. If 
the case is clear and there is good documentation, 
a freezing order can be obtained within one day.

Example:  Excerpt from a freezing order (source: 
Civil Procedure Rules (UK), Practice 
Direction 25a):

   “IT IS ORDERED that until further Or-
der of the Court:-

 1 The Respondent must not:-
  (1)  remove from England and Wales 

or in any way dispose of or deal 
with or diminish the value of any 
of his assets which are in Eng-
land and Wales whether in his 
own name or not and whether 
solely or jointly owned up to the 
value of £ [amount], or

  (2)  in any way dispose of or deal 
with or diminish the value of any 
of his assets whether they are in 
or outside England or Wales 
whether in his own name or not 
and whether solely or jointly 
owned up to the same value. 
This prohibition includes the fol-
lowing assets in particular:

   (a)  the property known as 
[title/address] or the net 
sale money after pay-
ment of any mortgages if 
it has been sold;

   (b)  the property and assets 
of the Respondent’s busi-
ness known as (or carried 
on at [address]) or the 
sale money if any of them 
have been sold; and

   (c)  any money in the account 
numbered [a/c number] 
at [title/address].

 2 (1)  If the total unencumbered value 
of the Respondent’s assets in 
England and Wales exceeds £ 
[amount], the Respondent may 
remove any of those assets 
from England and Wales or may 
dispose of or deal with them so 
long as the total unencumbered 
value of his assets still in Eng-
land and Wales remains above £ 
[amount].

  (2)  If the total unencumbered value 
of the Respondent’s assets in 
England and Wales does not ex-
ceed £ [amount], the Respon-
dent must not remove any of 
those assets from England and 
Wales and must not dispose of 
or deal with any of them, but if 
he has other assets outside 
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England and Wales the Respon-
dent may dispose of or deal with 
those assets so long as the total 
unencumbered value of all his 
assets whether in or outside 
England and Wales remains 
above £ [amount].

  [...]

  PENAL NOTICE:
   IF YOU THE WITHIN NAMED [name] 

DISOBEY THIS ORDER YOU MAY BE 
HELD TO BE IN CONTEMPT OF COURT 
AND LIABLE TO IMPRISONMENT OR 
FINED OR YOUR ASSETS SEIZED.”

   (see also THOMAS WEIBEL, Enforce-
ment of English Freezing Orders (“Ma-
reva Injunctions”) in Switzerland, Ba-
sel/Geneva/Munich and Brussels 2005, 
133 et seq.).

§§ The English freezing order can be enforced in 
Switzerland to impose restrictions on the disposal 
of a party’s assets.

(ii) Disclosure Order
 

The freezing order is usually coupled with a disclo-
sure order (previously known as an “Anton Piller 
order”). The defendant who is subject to the freez-
ing order is obligated to disclose and affirm under 
oath information concerning the existence, nature, 
and whereabouts of his assets and to provide other 
information. The disclosure order can help ascer-
tain whether the accused has assets and where 
they are. This can also result in the discovery of 
assets situated in Switzerland (bank accounts).

Besides the defendant, third parties can also be 
directly affected by disclosure orders. For exam-
ple, banks can be ordered by the court to provide 
information concerning the whereabouts or the 
transfer point of specific assets.

Example:  Excerpt from a disclosure order by the 
High Court of Justice, Queen’s Bench 
Division, dated March 5, 2007:

   “The Third Parties shall by 4.30 pm on 
6 March 2007 provide to Claimant’s 
solicitors the information identified in 
paragraph 1 of Schedule B [lifting date 
of cargo, seller, shipper, buyer, price, 
arrangements for payment, prepay-
ment, if any, description of third par-
ties involved, ...] (...) and copies of the 

documents identified in paragraph 2 of 
Schedule B (...).”

!!!  A disclosure order can be used to obtain 
valuable information concerning the nature, 
location, scope, etc., of an opposing party’s 
assets.

(iii) Gagging Order (“Information blockage”)

The gagging order provides further support for the 
disclosure order. The court bars a third party that 
has a disclosure obligation from informing anyone 
– especially the affected party – of the issuance of 
a disclosure order. In this way, the applicant gains 
an informational advantage with regard to the 
whereabouts and movements of an adversary’s as-
sets. It is not until his assets are frozen that the 
adversary learns that his bank or business partner 
was ordered by the court to disclose sensitive in-
formation.

Example:  Excerpt from a gagging order of the 
High Court of Justice, Queen’s Bench 
Division, dated March 5, 2007:

   “Until 4.30 pm on 19 March 2007 or 
such further time as the Court may 
determine and except for the purposes 
of obtaining legal advice and/or of pre-
venting payment being made, the 
Third Parties must not directly or indi-
rectly and whether by their servants or 
agents or otherwise howsoever inform 
anyone of the application pursuant to 
which this order was made, or of this 
Order, or of the nature, substance, or 
contents of the application or Order, or 
of the evidence or other material in 
support of this application and Order.”

!!!  A gagging order prevents an opposing party 
from learning of the informational advantage 
achieved through a disclosure order and 
from taking evasive measures.

c) Example of a support measure under US law

Under US procedural provisions, information must 
be provided to the opposing side on a large scale 
through the institution known as “pre-trial discov-
ery.” The information obtained in this way can be 
used, among other things, to gain information 
about events and/or assets in Switzerland. Pre-trial 
discovery is of relevance to all companies that are 
active in the US either directly or by way of a sub-
sidiary.
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Example:  Section 26(b)(1) Federal Rules of Civil 
Procedure (“FRCP”)

    “Parties may obtain discovery regard-
ing any matter, not privileged, which is 
relevant to the subject matter in-
volved in the pending action (...), in-
cluding the existence, description, na-
ture, custody, condition, and location 
of any books, documents, or other 
tangible thing and the identity and lo-
cation of persons having knowledge of 
any discoverable matter. (...)”

The possible instruments for obtaining information 
are “interrogatories” (written questions posed to 
the opposing side), “depositions” (sworn witness 
statements made out-of-court), and “requests for 
production of documents” (written requests made 
of the opposing side to submit certain categories of 
documents). Because pre-trial discovery can be 
applied even when an unsubstantiated action is 
brought, this procedure, which often assumes the 
characteristics of a fishing expedition, can be used 
to obtain valuable information concerning the facts 
of the case. Such information can also be used for 
the purposes of a different proceeding, e. g., one in 
Switzerland.

The starting point for a pre-trial discovery is the 
jurisdiction of a US court and an accessible oppos-
ing party that is itself economically active in the 
US. In some cases it is even possible to use the US 
procedure to obtain documents from a foreign 
group company (that is not involved in the proceed-
ing). A company’s refusal to cooperate with pre-
trial discovery and to turn over documents can 
have draconian consequences (e. g., evidentiary 
disadvantages, granting of the action, significant 
monetary fines).

3 Proof of foreign law

Foreign law can also be relevant upon the issuance 
of interim measures that are applied for from a 
Swiss court. In particular, the legal relationship 
from which the claim in the main action is derived 
could be governed by foreign law. However, foreign 
law can also be relevant to issues of capacity to sue 
or be sued and of the representation of foreign 
companies. Finally, foreign procedural rules can be 
of critical importance to the probative value of 
documents that were drafted by third parties spe-
cifically with regard to the judicial proceeding.

§§  Under art. 16 (1) IPRG, the court must make 
an ex officio ascertainment of the content of 

the applicable foreign law. To that end, how-
ever, it can demand the cooperation of the 
parties and even require them to prove the 
foreign law in the case of claims involving an 
economic interest.

Despite its duty to apply the foreign law ex officio, 
the Swiss court is usually familiar only with Swiss 
law. Thus, if foreign law is relevant to the issuance 
of an interim injunction, it must be made accessible 
to the court.

§§  If the content of the applicable foreign law 
cannot be ascertained, then Swiss law is ap-
plicable (art. 16 (2) IPRG).

In urgent cases, there is a danger that the court will 
apply this exemption clause if it cannot immedi-
ately ascertain the foreign law. Thus, if the foreign 
law is afforded critical importance, it is absolutely 
essential that the relevant proof be presented.

Example:  The applicant wants to prove by way of 
an investigative report prepared by a 
(foreign) audit firm that the managing 
director of a foreign subsidiary has 
committed embezzlement and is thus 
liable for damages. Under Swiss pro-
cedural law, the investigative report is 
purely a party submission with no pro-
bative value. Under the law of the 
country in which the subsidiary is situ-
ated, the audit firm acts not only on 
behalf of the applicant, but is also ac-
countable to the court and is thus ob-
ligated to maintain objectivity. By 
proving the respective provisions of 
foreign law, it may be possible to ar-
rive at a situation in which the Swiss 
court ruling on measures attaches 
probative force to the investigative 
report.

The text of the relevant law must be submitted in 
the official language of the invoked court. If no of-
ficial or unofficially published translations are avail-
able, translations must be prepared.

!!!  Bilateral chambers of commerce are rich 
sources of unofficial published translations 
of statutes.

If possible, the interpretation of the law must be 
documented with extracts from commentaries, 
textbooks, and court decisions. These documents, 
or at least the factually relevant passages, must 
also be made available in the official language of 
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the court concerned with the application for mea-
sures.

In the absence of suitable commentaries, text-
books, and court decisions, consideration should 
be given to whether an expert opinion on points of 
law should be prepared (see section 109 et seq.). 
This too must be written in the respective official 
language or else be translated.

4 Translations

The official languages of Switzerland are German, 
French, Italian, and Romansh. Each canton can de-
cide individually in what language citizens can com-
municate with their authorities. In judicial proceed-
ings, the official language usually applies to docu-
mentary evidence as well. If such documents are 
not written in the official language, they must sub-
sequently be translated, either in full or as ex-
cerpts.

!!!  Even if courts accept pleadings and evidence 
in certain languages other than the official 
one(s), it cannot be assumed that the judges 
understand them adequately. This is also 
true of documents in English and French. 
Thus, it is always worthwhile to (additionally) 
submit translations to the court.

The translation must be of flawless quality. The 
choice of a translation institution is of critical im-
portance, as the following example shows.

Example:  The original text: “Die Vorinstanz hat 
die Beschwerdelegitimation von Frau-
dulent AG zu Unrecht bejaht.”

   The translation by an initial profes-
sional translation agency means the 
opposite of the original: “The court of 
lower instance upheld that the appeal 
legitimation of Fraudulent AG was un-
just.”

   Translation by a reliable translation 
agency: “The lower court wrongly af-
firmed Fraudulent AG’s right of action 
in respect of appeal.”

When translating legal documents, the translator 
must possess specialised knowledge of law. It is 
worthwhile to identify certain key passages and 
terms in the documents to be translated at an 
early stage and to specify to the translation agency 
how they are to be translated in the context of the 
specific document. The same applies mutatis mu-
tandis to terms that in some cases might be consid-

ered synonymous, but that in the context of the 
specific document deliberately convey a difference 
in meaning: In this case too, it could be of critical 
importance to the legal argument that the differen-
tiation made in the foreign language also be incor-
porated into the translation. In such cases, it can 
be worthwhile to engage the outside attorney and 
cooperate with his preferred translation agency at 
an early stage.

Example:  The legal term of art “Durchgriff” (dis-
regarding the legal autonomy of an 
entity and asserting rights against the 
controlling person behind it) is not 
easily translated into English. In the 
English-speaking world, “Durchgriff” 
is translated “piercing of the corporate 
veil” (piercing the corporate veil). The 
correct translation of this key concept 
is ensured only if the translation agen-
cy has been instructed accordingly.

Translations must be commissioned in a timely 
fashion. As a rule (depending on the size of the 
document), at least ten business days must be al-
lowed for. It must be ensured that the translation 
agency has the necessary capacity to deliver the 
translation on time.

!!!  The translation can be done much more 
quickly if the translator can overwrite the 
document in the source language and does 
not need to worry about formatting. If pos-
sible, therefore, documents to be translated 
should be provided as Word documents, but 
in any event in electronic form.

Translations should be reviewed for accuracy be-
fore being submitted to the court. It is a good idea 
to include the attorney conducting the proceeding 
in this so that he can make sure that the correct 
terms are being used in the translations. This re-
view can be time-consuming. Adequate time must 
be allowed for this as well. If the timing is too tight, 
at least random samples should be checked.

!!!  In the case of lengthy translations, it might 
be worthwhile to have the completed parts of 
translations delivered on a rolling basis so 
that systematic errors can be identified as 
early as possible and corrected in the re-
maining parts.

It is necessary to be clear on whether, under the 
applicable procedural law, the translator must have 
special qualifications or whether the translation 
must be in a special form (e. g., authentication).



29
 

Interim Legal Protection in Corporate Practice    Preparing for interim measures

§§  The Swiss Code of Civil Procedure – unlike 
the German Code of Civil Procedure, for ex-
ample – contains no special requirements 
pertaining to translations and translators. In 
general, a private translation is adequate if it 
is not contested.

§§  If the interim injunction or the final decision 
is to be executed abroad, the requirements 
of the foreign legal system pertaining to 
translations of documentary evidence must 
be clarified so that problems with execution 
and duplication can be avoided.
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A

Strategy and tactics

1 Overview

A well thought-out strategy and the right tactics 
are also critical factors for success in defending 
against interim measures. For example, procedural 
law provides instruments that can be used on the 
basis of strategic and tactical considerations, thus 
making an important contribution to a successful 
defence against measures. In order to utilise one’s 
full potential at the right moment, corresponding 
preparations should in any event be begun at an 
early stage.

2 Pre-emptive Brief

In cases of particular urgency, a court can issue an 
interim measure without granting the defendant a 
hearing prior to the decision (see section 19 et 
seq.). The court is guided solely by the applicant’s 
arguments. It is true that the justification for such 
ex parte issued measures is re-examined after the 
defendant has also been granted a hearing. How-
ever, ex parte measures can have extremely far-
reaching effects.

Example:  In the case of an intellectual property 
right infringement (example G), a pro-
hibition can be issued on the sale of 
the illegally produced or used prod-
ucts. The applicant does not have to 
prove the infringement of his property 
right; only make a prima facie case for 
it.

The defending party can improve his position with 
what is known as a pre-emptive brief (Schutzschrift). 
This is a written submission in which the defending 

party presents its argument for why any applica-
tion for the issuance of an ex parte measure should 
not be granted. This can prompt a court confronted 
with an application for ex parte measures to base 
its decision not only on the applicant’s arguments, 
but also to incorporate the defendant’s position 
into its decision. Also, the party submitting the 
pre-emptive brief can offer to be available to the 
court within hours for a hearing on any measure 
applied for. In this way, the opposing party’s argu-
ment of urgency as a prerequisite for ordering an 
ex parte measure can be directly refuted.

The pre-emptive brief is submitted to the courts 
with which the opposing party might file an applica-
tion for the issuance of an ex parte measure. It is 
submitted before the application is actually filed.

Example:  The prayers in a protective letter 
could be something like the following 
(the defending party is designated the 
applicant in the pre-emptive brief; the 
party that might be applying for in-
terim measures is the defendant):

  “1.  That the present pre-emptive 
brief be accepted as a prelimi-
nary opinion regarding any ap-
plication by the defendant for 
the ordering of a provisional in-
junction without granting the 
applicant a hearing.

  2.  That the present pre-emptive 
brief be returned to the appli-
cant if no application for the 
ordering of provisional injunc-
tions is submitted within the 
statutory retention period of six 
months.

  3.  That any application by the de-
fendant for the ordering of pro-
visional injunctions without 
granting the applicant a hearing 
be rejected.

  

IV Defending against interim measures



31

153

154

155

 

Interim Legal Protection in Corporate Practice    Defending against interim measures

  4.  That the applicant be given the 
opportunity prior to the issu-
ance of provisional injunctions 
to present an oral or written 
opinion as a supplement to the 
present pre-emptive brief.”

In order to fulfil its purpose, a pre-emptive brief 
must, in terms of content, address the points that 
are relevant to a decision on an application for 
measures. If there is a risk that differences with an 
opposing party will cause the latter to apply for 
interim measures, it is recommended that all argu-
ments put forward by the opposing party be suit-
ably documented. The purpose of such records is to 
properly instruct the attorney in due course so that 
he can present the necessary counterarguments in 
the pre-emptive brief.

!!!  If meetings, phone conversations, or even 
negotiations take place with an opposing 
party, it might make sense for one partici-
pant to concentrate on keeping a record of 
the arguments put forward by the opposing 
party.

It is also important that the right moment for sub-
mitting a pre-emptive brief not be missed. In any 
contacts with the opposing party, therefore, atten-
tion must be paid to indications of when he might 
file an application for measures or how far along he 
is in preparing for a possible application. If neces-
sary, the attorney should be consulted about 
whether the submission of a pre-emptive brief is 
appropriate (already) in view of the available infor-
mation.

!!!  In order to allow for quick reaction as need-
ed, it could make sense to prepare the pre-
emptive brief at a relatively early stage, but 
to hold off with submitting it.

In order to have the full effect, the pre-emptive 
brief must be filed with all courts that potentially 
have jurisdiction for any application for measures. 
There is no central pre-emptive brief register in 
Switzerland that all courts could or would be re-
quired to consult. Thus, it is necessary to deter-
mine which courts have jurisdiction for the sort of 
application for measures anticipated by the oppos-
ing party.

§§  The Swiss Code of Civil Procedure contains 
an express provision relating to pre-emptive 
briefs; thus, the previous differences in how 
pre-emptive briefs are handled by the indi-
vidual cantons, and even by the individual 

courts (specifically, acceptance, service to 
the opposing party, retention period, duty or 
merely right to heed the pre-emptive brief), 
are now (largely) a thing of the past. The 
pre-emptive brief is communicated to the 
opposing party only if he actually files an ap-
plication for measures. It is retained for six 
months from submission.

The question of the possible venues for an applica-
tion for measures by the opposing party must be 
clarified as early as possible. It is only if that situa-
tion is clear that the decision can be made about 
whether a pre-emptive brief should be prepared or 
submitted.

If the clarification of possible venues for the appli-
cation for measures shows that the pre-emptive 
brief should be filed with numerous courts, the as-
sociated effort could lead to a decision to entirely 
forgo the filing of a pre-emptive brief. An alterna-
tive approach is to file with the courts that are the 
most likely targets of an application.

If the decision is made to forgo a pre-emptive brief, 
consideration should be given to addressing an 
 “indirect pre-emptive brief” to the opposing party 
with the response to a warning notice. In that 
document, the opposing party’s known arguments, 
or those presented in a warning notice, are con-
tested with substantiation or even refuted if pos-
sible. Through this one’s own arguments are dis-
closed to the opposing party. However, if the op-
posing side files an application for measures, he 
will not be able to avoid submitting the “indirect 
pre-emptive brief” as an attachment to his applica-
tion for measures and addressing the arguments 
presented therein. The indirect effect of this is that 
a court will have knowledge of one’s own argu-
ments when deciding on the application for mea-
sures.

3 Security

Interim measures can have a far-reaching impact 
on the affected party and cause substantial harm. 
Therefore, the court can make the issuance and 
maintenance of interim measures dependent on 
the lodging of security. It orders security if the de-
fendant succeeds in making a case for the potential 
harm that it could suffer if an unjustified interim 
injunction is issued.

A security can be prohibitive for the applicant. Its 
amount can exert financial and time pressure on 
the applicant. In that case, the applicant must for-
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go interim legal protection. In addition, applicants 
are reluctant to lodge security because experience 
shows that security tends to be collected. Claim-
ants are more likely to demand damages, and 
courts are more likely to award them, if security 
has been lodged for the loss.

Consequently, selectively preparing to substanti-
ate a security application can be a promising strat-
egy for defending against interim measures. Re-
cords and calculations of the probable amount of 
loss should be prepared.

!!!  The court enjoys a great deal of discretion in 
setting the amount of the security. Thus, the 
potential loss must be described in such a 
way that the court is convinced of the secu-
rity amount applied for.

4 Venue

Only a competent court can issue a valid interim 
measure. The arguments needed to contest terri-
torial jurisdiction (and jurisdiction as to subject 
matter, if applicable) should be compiled in a time-
ly fashion so that they can be submitted as needed. 
If the examination of which courts could possibly 
be approached by the opposing party with an ap-
plication for an interim measure has not already 
been performed as part of considering whether a 
pre-emptive brief should be submitted, then it 
makes sense to clarify that question with regard to 
a possible challenge of territorial jurisdiction. Ref-
erence is made to section 63 et seq. regarding the 
question of which courts have jurisdiction.

5 Contesting urgency

Urgency is a prerequisite for any interim measure 
(see section 10 et seq.). Thus, it is strategically cor-
rect to devote a great deal of attention to the ques-
tion of whether the required urgency is present.

The best argument against urgency is previous 
waiting on the part of the applicant. Specifically, if 
he has for weeks or even months tolerated the al-
leged risk that he now suddenly wishes to avert, 
then haste is called for and urgency must be de-
nied. Rather, the applicant can be reasonably ex-
pected to first pursue the regular procedure.

If a prospective measure relates not to an on-going 
condition, but rather to a one-time event, then the 
defending party should attempt to create temporal 
distance, because urgency is undermined with the 

further passage of time. This can happen, for ex-
ample, if the opposing party is forced to follow up 
because of open-ended answers to warnings or if a 
hand is held out for settlement negotiations, even 
if one’s own willingness to reach a settlement is 
minimal (though not non-existent).

B

Coordination and 
 Communication

1 Overview

Interim measures can be defended against suc-
cessfully only if approached from all angles.

2 Coordination

If there is a threat of applications for measures 
before multiple courts, or if the application for 
measures in Switzerland is connected to other ap-
plications for measures abroad, the defence must 
be coordinated. Overall, reference is made to the 
remarks in sections 76 et seq. and 79 et seq. How-
ever, coordination can be much more difficult for 
the defending party, because the very act of clari-
fying the need for coordination takes time. If pos-
sible steps by the opposing side can be anticipated, 
and then it is necessary to retain local attorneys.

3 Validation

As a rule, interim measures are declared only for a 
limited period. The applicant must continue (“pros-
ecute”) the proceeding within that period by insti-
tuting a main proceeding (see section 82 et seq.). 
The usual rules apply to that proceeding, e. g., with 
regard to venue.

!!!  Through what is known as an action for 
negative declaratory judgment, the defend-
ing party can establish the venue for the 
main proceeding. For example, he asks the 
court to declare that he is not violating the 
rights of the opposing party or owes that 
party nothing.

Example:  The prayer in an action for negative 
declaratory judgment could read as 
follows:
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“That it be declared that the claimant can in no way 
be held liable for the claims asserted by the defen-
dant or for any other claims by the defendant.”

If the defending party considers the venue of the 
main proceeding to be of critical importance, prep-
arations should be made for such an action for 
negative declaratory judgment before the court 
that is acceptable to him so that action can be 
taken immediately after the opposing party applies 
for an interim measure or gains approval of such a 
measure.

4  Communication

It goes without saying that communication – both 
internal and external – is just as important in de-
fending against interim measures as in preparing 
for them.

Besides attending to implementation of the court’s 
prohibition or order, defendants affected by an in-
terim measure should, in particular, not neglect 
internal communication. Unsettled employees want 
to know what is going on, what action their em-
ployer intends to take, and whether their jobs are 
at risk. It must also be clarified who in the company 
is exclusively responsible for external communica-
tion, as well as how and what things are to be com-
municated.

It is also necessary to inform unsettled contractual 
partners – in the area of sales, for example – not 
only of the existence and impact of an interim mea-
sure, but also, as needed, of the defendant’s fur-
ther legal and factual strategy. Otherwise the de-
fendant might be dropped as an unreliable contrac-
tual partner, with almost irreparable consequenc-
es.

Otherwise, reference is made to the remarks in 
section 87 et seq.

C

Evidence

1 Overview

Interim measures rarely come out of the blue. A 
dispute has been brewing for some time, threats 
have been made, and positions have been taken. 
Instead of looking idly on, the proper approach is to 
anticipate the opposing party’s actions whenever 

possible. This means, in particular, that the neces-
sary evidence should be gathered and made avail-
able in an appropriate way.

2 Gathering evidence, preparing docu-
mentary evidence

In defending against an interim measure, the prin-
ciple that “time is of the essence” applies every bit 
as much as it does in applying for such a measure. 
Urgency is not only a prerequisite for an interim 
measure; from the affected party’s perspective as 
well; urgency is called for no later than upon the 
granting of an application for measures. The af-
fected party wants to be free of the measure limit-
ing his actions as quickly as possible.

To achieve this goal, evidence that is as clear, un-
mistakable, and credible as possible must be main-
tained or, if not yet present, obtained. Because 
testimonial evidence is not permitted for interim 
measures and evidence must be furnished primar-
ily in the form of documents (see section 105), 
written documentation should be undertaken as 
much as possible.

§§  Under the Swiss Code of Civil Procedure (art. 
254 (1) ZPO), evidence in summary proceed-
ings must be provided in the form of physical 
records. Other evidence is admissible only to 
a limited extent, if that does not substan-
tially delay the proceedings.

There are various ways to prepare for this docu-
mentary evidence requirement. For example, in-
volved persons who have made observations rele-
vant to the dispute can be asked to write out the 
facts that they have ascertained in an e-mail or let-
ter to the affected party. Clients who have been 
competitively contacted by former employees (ex-
ample F) should be asked to present their remarks 
(in as much detail as possible) in a written com-
plaint addressed to management. In this way, liq-
uid documentary evidence can be created for use in 
court. Witness testimony is thus replaced by docu-
mentary evidence in the form of written docu-
ments. However, care should always be taken to 
keep potential witnesses for the subsequent main 
proceeding from being disqualified through written 
statements that are specially prepared for a pro-
ceeding on measures.

The question of whether the defendant company is 
legally incorporated abroad and has liquidity must 
be clarified with the foreign register authorities in 
a timely fashion. Documents to that effect must be 
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requested. Depending on what the problem is, 
written investigative reports by private investiga-
tors can also provide valuable documentary evi-
dence.

!!!  Often the richest reservoir of potential docu-
mentary evidence is internal and external 
e-mail correspondence. Because of its con-
siderable scope, relevant correspondence 
may sometimes be forgotten. Thus, a sys-
tematic review of e-mail correspondence can 
uncover true pearls of evidence.

!!!  Another equally meaningful form of docu-
mentary evidence is a dated printout of a 
website on which the respondent is offering 
his trademark-infringing products for sale.

3 Private Expert Opinion

If an interim measure is imminent, it is usually pos-
sible to determine what legal questions will be rel-
evant. In some cases it makes sense to prepare 
expert opinions concerning the relevant questions. 
Reference is made to the remarks in section 109 et 
seq. in this regard.

4 Document management

In significant matters where there is financial justi-
fication for extensive and comprehensive prepara-
tion of the defensive measures, numerous docu-
ments will quickly make their way into the hands of 
the defending party. If worse comes to worst, 
those documents must be readily accessible. It is 
also necessary to keep track of what documents 
are already present, which ones still need to be 
obtained, who is handling that, and when the docu-
ments can be expected. The remarks in section 124 
et seq. apply by analogy.

D

International aspects

1 Proof of foreign law

The applicable foreign law can provide the critical 
arguments in successfully defending against a 
measure. Therefore, the defending party too 
should ensure that the relevant provisions of law 
can be made accessible to the court in a suitable 
way. Reference is made to section 137 et seq.

2 Translations

As a rule, the defending party too must submit his 
documentary evidence in the court’s official lan-
guage. Translations of foreign-language documents 
must be prepared in a timely fashion. The remarks 
in section 143 et seq. apply by analogy.
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Warning
–  No warning if the intended effect can, from 

the outset, only be achieved with the sur-
prise effect of an ex parte measure.

–  The warning must clearly state what action 
the addressee is being asked to perform or 
desist from.

–  A short and reasonable deadline should be 
set in the warning.

–  In the event of time-critical measures, no 
follow-up and no settlement negotiations.

Timing
–  Make the decision about procedural action 

carefully.
–  Clarify what time horizon is available for ob-

taining a measure.
–  Taking into account the available time, begin 

preparations in a timely fashion.

Involvement of the criminal justice 
 authorities
–  Can an effect be achieved by involving the 

criminal justice authorities that cannot be 
achieved by civil means, or that can be 
achieved only with difficulty?

–  Is there a risk that the lack of control over a 
criminal proceeding, once it has started, will 
become a problem over the course of the 
dispute (e. g., because it makes a settlement 
impossible)?

Venue
–  Is there a mandatory venue that rules out 

the possibility of an application at the oppos-
ing side’s domicile or registered office?

–  With contractual claims: Is there a choice of 
venue clause? Can the chosen court decline 
its jurisdiction?

–  With non-contractual claims: Where are the 
places where the act was committed and had 
its effects?

–  In the international context: If the opposing 
party does not have its domicile or regis-
tered office in Switzerland, is the disputed 
performance nevertheless to be rendered in 
Switzerland?

–  Is there a special jurisdiction for interim 
measures?

–  Which is the most suitable venue?

Coordination of different venues
–  Should multiple measures be applied for be-

fore different courts?
–  Do not submit an application for measures 

before the coordination of all measures has 
been ensured.

International coordination
–  Is it necessary or possible to simultaneously 

apply for measures abroad?
–  No application for measures before the coor-

dination of all measures has been ensured.

Validation
–  Plan measure and validation in parallel.
–  Carry out clarifications and apply precau-

tions with regard to validation.
–  Institute any main proceeding simultane-

ously with the application for measures (se-
curing the venue).

Communication
–  Define responsibilities.
–  Formulate a statement (“standby communi-

qué”) and keep it updated.
–  Do not forget about internal communication

Gathering evidence
–  Determine at an early stage all legally rele-

vant factual elements and the evidence nec-
essary to prove them.

–  Undertake the time-consuming gathering 
and processing of evidence in a timely fash-
ion.

  

V Checklist for preparing for interim measures
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Interim preservation of evidence
–  Secure evidence in a suitable format.
–  If necessary, apply to the court for the in-

terim preservation of evidence.

Private expert opinion
–  Identify and contact potential experts at an 

early stage.
–  Be sure of the expert’s technical knowledge 

and independence.
–  Carefully define (abstractly or concretely) 

the question to be answered by the expert.
–  Give the expert exact instructions about the 

layout and content of the expert opinion.
–  Carefully review the final expert opinion and 

the expert’s answer to the question.

Locating assets
–  Examine the existing documents for refer-

ences to assets in Switzerland.
–  If the references are not specific enough, or 

if it is suspected that further assets are pres-
ent, look into engaging a private investiga-
tor.

Document management
–  Establish a document filing system.
–  Designate a responsible person.

Use of foreign legal remedies
–  Can foreign legal remedies be used to sup-

plement or support the measure in Switzer-
land?

–  If applicable, ensure coordination.

Proof of foreign law
–  Is foreign law relevant to the issuance of the 

measure to be applied for?
–  Are the texts of the relevant laws available in 

the court’s official language?
–  Are commentaries, textbooks, and court de-

cisions available that support the interpreta-
tion of the provisions of law?

–  Is it necessary to prepare an expert opinion 
on the foreign law?

–  Preparation of translations of all essential 
foreign-language documents.

Translations
–  Ensure translation quality.
–  Clarify the time needed.
–  Clarify whether the translations must be in a 

special form (e. g., authentication).
–  Commission translations in a timely fashion.
–  Instructions for the translators (key terms, 

formatting, etc.).

–  Organise (over-writable) electronic versions 
of the documents to be translated.

–  Check translations.
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Pre-emptive Brief
–  Document the opposing side’s arguments.
–  Focus attention on the time of a possible ap-

plication.
–  Prepare the pre-emptive brief at an early 

stage so that quick reaction is possible.
–  Clarify the possible venues for an application 

for measures by the opposing side.
–  Submit the pre-emptive brief to all the 

courts to which the opposing side might ad-
dress its application for interim measures.

–  If there are too many potential venues, look 
into an indirect pre-emptive brief.

Security
–  Quantify the loss that could be caused by a 

measure.
–  Compile records that support the possible 

loss.

Venue
–  Clarify which courts would have jurisdiction 

for an application for measures.
–  Compile arguments for contesting territorial 

jurisdiction.

Contesting urgency
–  Create temporal distance between the rele-

vant event and the application for measures.
–  Cause the opposing party to follow up.
–  Even in the case of minimal willingness to 

reach a settlement, agree to settlement ne-
gotiations.

Coordination
–  Try to anticipate possible steps by the oppos-

ing party: Is the opposing party applying for 
measures at different locations, including 
abroad?

–  Clarify whether the engagement of local at-
torneys will be necessary.

–  If applicable, establish contacts that can be 
quickly activated if needed.

Validation
–  Check whether the venue for the main pro-

ceeding can and should be set by way of an 
action for negative declaratory judgment.

–  If applicable, prepare the action for negative 
declaratory judgment in a timely fashion so 
that it can be submitted immediately after 
the opposing party applies for measures.

Communication
–  Define responsibilities.
–  Formulate a statement (“standby communi-

qué”) and keep it updated.
–  Do not forget about internal communication

Gathering evidence, preparing documentary 
evidence
–  Determine at an early stage all legally rele-

vant factual elements and the evidence nec-
essary to prove them.

–  Undertake the time-consuming gathering 
and processing of evidence in a timely fash-
ion.

–  Prepare written evidence if possible.

Private expert opinion
–  Identify and contact potential experts at an 

early stage.
–  Be sure of the expert’s technical knowledge 

and independence.
–  Carefully define (abstractly or concretely) 

the question to be answered by the expert.
–  Give the expert exact instructions about the 

layout and content of the expert opinion.
–  Carefully review the final expert opinion and 

the expert’s answer to the question.

Document management
–  Establish a document filing system.
–  Designate a responsible person.

  

VI Checklist for defending against interim measures
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Use of foreign legal remedies
–  Can foreign legal remedies help defend 

against an application for measures in Swit-
zerland?

–  If applicable, ensure coordination.

Proof of foreign law
–  Is foreign law relevant to the issuance of the 

measure to be applied for?
–  Are the texts of the relevant laws available in 

the court’s official language?
–  Are commentaries, textbooks, and court de-

cisions available that support the interpreta-
tion of the provisions of law?

–  Is it necessary to prepare an expert opinion 
on the foreign law?

–  Preparation of translations of all essential 
foreign-language documents.

Translations
–  Ensure translation quality.
–  Clarify the time needed. Commission trans-

lations in a timely fashion.
–  Instructions for the translators (key terms, 

formatting, etc.).
–  Check translations.
–  Organise (over-writable) electronic versions 

of the documents to be translated.
–  Clarify whether the translations must be in a 

special form (e. g., authentication).
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Contacts

Please contact the following attorneys with VISCHER AG for additional information:

Basel office

Dr. Thomas Gelzer
tgelzer@vischer.com

Dr. Thomas Weibel 
tweibel@vischer.com

Dr. Christian Oetiker
coetiker@vischer.com

Zurich office

Dr. Christoph Pestalozzi
cpestalozzi@vischer.com

lic. iur. Felix C. Meier-Dieterle
fmd@vischer.com

lic. iur. Daniele Favalli
dfavalli@vischer.com
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