
Cliffhanger  
CHRISTOPH NIEDERER  AND  NADIA  TAROLLI DISCUSS THE RECENT 
SWISS CORPORATE TAX REFORM AND ITS LEGAL CONSEQUENCES 

IN LIGHT OF the recent developments 
in the international tax world, 
predominantly pushed by the OECD 
and G20 with the base erosion and 
profit shifting initiative and actions, 
but also supported by the  EU,  the 
Swiss government initiated a reform 
of the existing Swiss corporate tax law 
a number of years ago. 

After a decade of discussions and 
negotiations, the  EU  and the Swiss 
Federal Council signed a joint statement 
on 14 October 2014, according to which 
Switzerland committed to abolish certain 
ring-fencing schemes like holding- or 
mixed-company privileges, as well as 
principal or finance branch structures. 
In addition, Switzerland committed 
to align its future tax system with 
international standards. The  EU  
countries refrained from taking any 
measures against Switzerland or Swiss 
taxpayers, or terminating any such 
measures already in place. 

THE BILL 
11 2016, the Swiss National Assembly 
concluded the final bill for a revised 
corporate tax law, which would abolish 
the abovementioned tax privileges while 
also providing for new tax planning 
possibilities like the patent box, research 
and development super-deduction, and 
notional interest deduction. In addition 
to the amendment of the law, all Swiss 
cantons planned to significantly reduce 
their ordinary corporate income tax 
rates; some cantons planned for 
reductions of up to 40 per cent or more, 
leading to total effective tax rates 
of between 12 and 15 per cent. In 
other words, the inter-cantonal tax 
competition worked fairly effectively. 

KEY POINTS 

WHAT IS THE ISSUE? 
The corporate tax reform was rejected by 
the Swiss people at the beginning of 2017. 

WHAT DOES IT MEAN FOR ME? 
For companies and shareholders resident 
in Switzerland, it is important to verify 
if any actions should be implemented 
now, or if it is preferable to wait for the 
new reform. 

WHAT CAN 'TAKE AWAY? 
Anew reform is being established at 
the moment, but it is not certain what 
the changes will be. 

The reduced ordinary tax rates, together 
with the new tax planning tools, would 
allow those companies, which currently 
benefit from the tax privileges being 
abolished, to maintain more or.less their 
current effective tax rate. For ordinarily 
taxed companies, the new tax rates 
would have led to considerably lower 
tax burdens. 

THE REFERENDUM 
However, on 12 February 2017, the 
Swiss people rejected the proposed law, 
Corporate Tax Reform III (CTR III), in 
a referendum, which was initiated by the 
socialist party. More than 59 per cent 
of voters were against the new law. Only 
four out of 26 cantons voted in favour of 
CTR III. As the new law is a federal law, 
its enactment would have required the 
majority of all votes in Switzerland. 

Whereas a narrow result for or against 
the new law was expected, many were 
surprised by the clear majority rejecting 
the proposal. Analysing the reasons for 
the rejection is difficult. Besides the  

complexity of the proposed law, which 
made it difficult for many people to 
understand in detail, one reason may 
have been the unclear answers given by 
the government and the pro-committee 
on the question of how the reduction of 
the ordinary tax rates, together with the 
other tools to reduce the tax burden, 
should be compensated. Many voters 
were concerned that they would have 
to finance the tax deductions for 
companies through higher individual 
income tax rates. 

These concerns need to be considered 
very seriously when drafting a new 
proposal, and well in advance of another 
public vote. 

There will be a new proposal for a 
revised Swiss corporate tax regime, as 
the expectations of the OECD and the  
EU,  and the commitment of the Federal 
Council towards the international 
community, still have to be fulfilled. 
The proposal would need to abolish 
the existing ring-fencing structures 
and privileges while introducing new tax 
planning opportunities, especially for 
innovative companies, which Switzerland 
wants to attract and keep. 

TAX PROPOSAL 17 
For this reason, the Federal Council 
has established a steering committee 
consisting of representatives of the 
federal and cantonal governments 
for the `Tax Proposal 17' project. The 
Federal Council's aim is to decide the 
key framework of the new proposal 
in June 2017, after consultation with 
representatives of the Swiss cities and 
municipalities. The first consultation 
with representatives of the political 
parties, cities, municipalities and ~-ь  
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economy associations took place at 
the beginning of April. 

The first consultation revealed that 
there is a broad consensus on the new law. 
It needs to be internationally accepted, 
provide for an attractive tax and business 
environment, and ensure the continuous 
income of the Swiss Confederation, the 
cantons and the municipalities. It is 
further recognised that the new law 
should enter into force as soon as possible. 

Immediately after the rejection of 
CTR III, the Federal Council announced 
its aim to propose anew law before the 
end of 2017. However, considering the 
characteristics of the Swiss law-making 
process, and the Federal Council's plan 
to decide the key framework in June 2017, 
2018 is a more realistic date. Even if a 
new proposal were presented in 2018, 
it would be unlikely to enter into force 
prior to 1 January 2021, as the Swiss tax 
authorities, at both federal and cantonal 
level, usually need two years to implement 
significant changes in the law. 

POSSIBLE CHANGES 
Although the content of the new law 
is currently undecided, there will be 
significant changes compared with the 
existing law. The most important change 
will be the abolishment of the existing tax 
privileges. As a result of this abolishment, 
the affected companies will need a certain 
type of step-up that will allowthem to 
disclose their hidden reserves, generated 
under the tax privilege, without being 
taxed on them at ordinary tax rates. 
Although general solutions have been 
established, they will need to be 
implemented in detail. 

Further, in light of international 
developments, it can be expected that the 
patent box will, again, be part of the new 
proposal. The Swiss patent box will be 
aligned to the specifics defined by the 
OECD and correspond with what other 
competitors - e.g. Ireland - provide. 
Further clarification will be needed in 
terms of the income qualifying for the 
patent box. The law will most probably  

provide for a flexible solution that can be 
easily adapted if required internationally. 

Considering the public discussions 
prior to and after the vote of 12 February 
2017, it is doubtful that the notional 
interest deduction, and the research 
and development super-deduction, 
will survive. The new proposal cannot 
be exactly the same as CTR III, and 
those instruments were probably the 
ones least understood by many people. 

TAXATION ON DIVIDENDS 
Prior to the consensus reached on the 
CTR III proposal in the Swiss National 
Assembly, it was decided to increase the 
minimum level of taxation on dividend 
payments from qualifying participations 
to individuals to 60 per cent (instead 
of the current 50 per cent). This means 
that at least 60 per cent of a dividend 
distribution made by a qualifying 
participation to an individual will be 
taxable for the recipient, which is still 
a privileged taxation compared with 
the taxation of ordinary income, but, 
nevertheless, means an increase 
compared with the existing situation 
in many cantons. 

In light of the success the socialist 
party achieved with the result of the 
public vote, it is likely that qualifying 
dividend payments will be taxed at a 
higher level under the new proposal. 
Individuals owning a substantial number 
of shares in a company should consider 
distributing the profits of the company 
under the existing law, rather than 
accumulating them, to the extent that the 
distribution of profits of the respective 
company can be influenced depending on 
the quota of the individuals. It also seems 
clear that the applicable tax rates of the 
cantons will drop considerably. If profits 
can be postponed to a later date, this 
will most probably be beneficial for the 
companies concerned. 

Finally, companies have to evaluate 
whether giving up a tax privilege now 
and realising a step-up under the existing 
rules might be advantageous. Later  

on, the affected assets can be depreciated 
while a higher (ordinary) tax rate 
is applicable. 

AMENDS TO CANTONAL LEGISLATION 
Given the uncertainty related to the 
new proposal, some of the cantons have 
started thinking about amendments 
to their cantonal legislation in order to 
implement their own `small tax reform'. 
Although there is no official information 
available on this, some cantons may 
abolish the existing tax privileges, apply 
a step-up procedure according to existing 
law, and reduce the ordinary corporate 
income tax rates as compensation. They 
could potentially also implement the 
patent box. 

Although such a lone-wolf approach 
is probably not going to help support 
the new corporate tax reform at federal 
level, those cantons might increase 
their attractiveness to multinational 
companies by implementing a fast 
solution and creating legal certainty. 
It would also be acceptable from an 
international perspective, as they could 
give up the existing tax privileges for 
holding or mixed companies, which may 
be key in light of base erosion and profit 
shifting, and the respective disclosure 
obligations based on new transfer-pricing 
rules, country-by-country reporting and 
anti-tax avoidance rules. 

Time will tell where the Swiss 
corporate tax system is headed. However, 
all relevant players are well aware of 
the sensitivities and importance of 
any decisions with regard to the 
attractiveness of Switzerland in light 
of international tax competition.  

CHRISTOPH NIEDERER  AND  NADIA  TAROLLI  
ARE  PARTNERS  AT  VISCHER LТD,SWITZERLАND 
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